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RESOLUTION ENDORSING HOD RESOLUTION 109 

RECOMMENDATION 

WHEREAS the Law Student Division Bylaws maintain that “The Division shall not encourage 
or condone discrimination, either implicitly or explicitly, and shall actively discourage 
discrimination on any such basis.” (Appendix “A” – Law Student Division Bylaws §1.5); 

AND WHEREAS the Law Student Division Board of Governors voted unanimously at the 2016 
midyear meeting to endorse the amendment of ABA Model Rule of Professional Responsibility 
8.4 and its accompanying comments to expressly address harassment and discrimination related 
to the practice of law, in accordance with the recommendation and memorandum submitted by 
the ABA Commission on Sexual Orientation and Gender Identity; 

AND WHEREAS the Law Student Division gave a statement of its support for such an 
amendment at a public hearing held by the Standing Committee on Ethics and Professional 
Responsibility on Sunday, February 7, 2016; (Appendix “B” – Hearing Transcript, pgs. 68-69)  

AND WHEREAS the ABA Standing Committee on Ethics and Professional Responsibility has 
submitted Resolution 109 for consideration by the ABA House of Delegates at the 2016 Annual 
Meeting to amend ABA Model Rule of Professional Responsibility 8.4 and its accompanying 
comments to expressly address harassment and discrimination related to the practice of law; 

AND WHEREAS the following ABA entities have joined the Standing Committee on Ethics 
and Professional Responsibility as co-sponsors:   the Section of Civil Rights and Social Justice, 
the Commission on Racial & Ethnic Diversity in the Profession, the Commission on Women in 



the Profession, the Commission on Disability Rights, the Commission on Sexual Orientation and 
Gender Identity, and the Commission on Diversity and Inclusion 360; 

BE IT RESOLVED that the Law Student Division Assembly fully endorses 2016 House of 
Delegates Resolution 109 (Appendix “C” – Resolution 109). 

REPORT  

None. 

FINANCIAL REPORT  

The adoption of this resolution entails no financial expense to the Division. 

Respectfully submitted,  

Mathew C. Mecoli 
Sponsor 
Co-liaison to the Commission on Sexual Orientation and Gender Identity | Law Student Division 
3rd Circuit Governor Emeritus | ABA Law Student Division 
JD Candidate 2017 | Drexel University – Kline School of Law  
mcmecoli@gmail.com  
 
Nathan Bruemmer 
Sponsor 
Co-liaison to the Commission on Sexual Orientation and Gender Identity | Law Student Division 
ABA Representative | Stetson University College of Law | 5th Circuit 
JD Candidate 2017 | Stetson University College of Law 
nbruemme@law.stetson.edu 
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American Bar Association 
Law Student Division Bylaws  

Effective August 9, 2014 
   

Article 1  
General Provisions  

   
§ 1.1 Name  
   
This division of the American Bar Association (“the Association”) is named the Law Student 
Division (“the Division”).  
   
§ 1.2 Purposes  
   
The purposes of the Division are the purposes of the Association, and further to represent 
law students in the Association and to represent the Association to law students; to help 
shape the policies and priorities that affect legal education; and to create a deliberative 
forum for the exchange and expression of law student views and a voice to advocate those 
views; and to promote diversity and equal opportunity within the profession.  
   
§ 1.3 Status  
   
The Division is a constituent of the Association whose Constitution and Bylaws and action 
taken under their authority supersedes and controls these Bylaws and action taken under 
their authority.  
   
§ 1.4 Authority  
   
These Bylaws and action taken under their authority that is not inconsistent with the 
Association's Constitution and Bylaws and action taken under their authority are the basis 
for the conduct of all business in the Division. The Assembly or the Board of Governors may 
make rules or adopt policies and procedures that supplement these Bylaws. Any action by 
the Division must be approved by the House of Delegates or the Association's Board of 
Governors before the action can be effective as the action of the Association.  
   
§ 1.5 Antidiscrimination  
   
The Division shall not discriminate on the basis of ancestry, color, or race; cultural or ethnic 
background; economic disadvantage; ideological, philosophical, or political belief or 
affiliation; marital or parental status; national or regional origin; physical disability; religion, 
or religious or denominational affiliation; sex; sexual orientation; or age. The Division shall 
not encourage or condone discrimination, either implicitly or explicitly, and shall actively 
discourage discrimination on any such basis.  
   
 

Article 2  
Membership  

   
§ 2.1 Eligibility  
   
The membership of the Division consists of those members who are enrolled in law schools, 
paying dues as provided for in this Article.  
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§ 2.2 Dues  
   
The Association shall prescribe dues on the recommendation of the Assembly or the Division 
Board of Governors.  
   
§ 2.3 Term  
   
A membership shall continue through the end of August in each year in which the member 
is eligible to join and has paid dues even if he or she graduates from law school. Law school 
graduates who are members remain members of the Division until they are admitted to the 
bar or eighteen (18) months have passed, whichever occurs first. 
   
§ 2.4 Termination 
 
A person whose dues are delinquent by a period set by the Association Board of Governors 
shall cease to be a member of the Division.  
 
§ 2.5 Good Standing  
   
A member enjoys good standing if he or she has paid Division dues in full for the current 
year.  
 
  

Article 3  
Law Schools  

   
§ 3.1 Law Student and Law School 
   

(a) "Law student" means a candidate who is, or will be for at least part of the school    
year, in residence for their first professional law degree. 

(b) “Law school" or “school” means a law school currently accredited or provisionally 
accredited by the Association.  

(c) Independent Campuses. Upon the request of a law school, the Division may 
recognize substantially independent campuses of a law school as separate law 
schools for the purposes of the Division.  

(d) A law school loses its representation and each member at the law school loses his or 
her membership in the Division if the Association withdraws the law school's 
accreditation.   

§ 3.2 Student Bar Associations  
   

(a) Student bar association ("SBA") means the student government of a law school by 
any name. 

(b) The participation of a student bar association in the Division is voluntary. The 
Division does not bind or subject a student bar association to an obligation it does 
not voluntarily assume. As a condition of participation, however, a student bar 
association must comply with the Bylaws and the rules, policies, and procedures that 
supplement them to the extent that they concern the school's representation in the 
circuit and the Assembly.   
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ABA Representative  
 

(a) The student bar association shall provide for the election or appointment from each 
law school of an ABA representative. The ABA representative shall represent the 
Division to the school and vice versa and shall perform such other duties as the 
Assembly, the Board of Governors, the circuit, or the circuit governor prescribes. 

(b) Each law school may organize a chapter, subject to such rules as the Assembly or 
the Board of Governors prescribes, which the ABA representative shall chair. The 
student bar association may prescribe the chapter's relationship with the student bar 
association.    

§ 3.4 Representation  
   
Each law school may send two delegates, one the SBA president, or his or her proxy, and 
the other the ABA representative, or his or her proxy, to its circuit meetings and the 
Assembly. The Assembly or the Division Board of Governors may regulate voting by proxy. 
Only a member in good standing is eligible to be a delegate.  
 
   

Article 4  
Circuits  

   
§ 4.1 Geographical Composition 
   
The administrative units of the Division are circuits. The Division shall organize the law 
schools into circuits as follows:  
   
First Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, and Vermont  
Second New York  
Third Delaware, , New Jersey, and Pennsylvania  
Fourth North Carolina, South Carolina, Virginia (except George Mason University), and 
West Virginia  
Fifth  Florida, Georgia, , and Puerto Rico  
Sixth Kentucky, Michigan, and Ohio  
Seventh Illinois, Indiana, and Wisconsin  
Eighth Iowa, Kansas, Minnesota, Missouri, Nebraska, North Dakota, and South Dakota  
Ninth Southern California and Hawaii  
Tenth Tennessee, Alabama, and Mississippi 
Eleventh District of Columbia, Maryland, and George Mason University  
Twelfth Alaska, Idaho, Montana, Oregon, and Washington  
Thirteenth Arkansas, Oklahoma, Louisiana and Texas  
Fourteenth Northern California and Nevada  
Fifteenth Arizona, Colorado, New Mexico, Utah, and Wyoming  
   
§ 4.2 Meetings  
   
§ 4.2.1 Composition. The voting membership of a circuit is composed of the SBA president 
and ABA representative from each of the law schools within the Circuit. 
 
§ 4.2.2 When required. Each circuit shall meet three times a year—a fall roundtable in 
September or October, a spring conference and annual election meeting in February or 
March, and a summer caucus during the Annual Meeting.  
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§ 4.2.3 Notice. The Circuit Governor shall notify in writing each of the voting membership of 
the circuit at least ten days before a meeting, except meetings at the Annual Meeting.  
 
§ 4.2.4 Quorum. The delegates present at such a meeting shall constitute a quorum.  
   
§ 4.3 Circuit Rules  
   
Each circuit may, subject to review by the Assembly or the Division Board of Governors, 
make rules or adopt policies and procedures for the conduct of its business that are not 
inconsistent with these Bylaws or action taken under their authority.  
   
§ 4.4 Circuit Governor  
 
§ 4.4.1 Duties.  Each Circuit Governor shall— 

(a) promote the Division programs, activities, and competitions to circuit members; 
(b) oversee ABA Law Student Division regional activities at every ABA-approved law 

school within the circuit; 
(c) represent the interests and communicate the needs of law students attending the 

ABA-approved law schools in circuit to the Division; 
(d) communicate to circuit members information about the national concerns, 

interests and activities of the Division's Board of Governors, Division programs, 
activities, leadership positions, and encourage participation in the same; 

(e) develop a plan of action for the Circuit to include public interest initiatives, 
programming, and membership outreach; 

(f) select a cabinet of Lieutenant Governors to implement a Circuit plan of action; 
(g) have the power to create and appoint any necessary office or committee unless 

the circuit prescribes otherwise; 
(h) communicate regularly with ABA Representatives, SBA Presidents, and Liaisons at 

each law school in the circuit; 
(i) plan and develop programming, training, and social activities for the Fall and 

Spring circuit meetings; 
(j) facilitate communications among circuit members; and 
(k) perform such other duties and acts as usually pertain to the office or as may be 

designated by the Assembly. 
 
§ 4.4.2 Term.  The term of a circuit governor begins at the Spring meeting of the Division 
Board of Governors and ends at the next Spring meeting of the Division Board of Governors. 
 
§ 4.4.3 Election.  The members of the Assembly of the law schools within a given circuit 
shall elect a Circuit Governor— 

(a) at the annual election meeting to serve the next term; and 
(b) upon a vacancy in the office of circuit governor, to assume office immediately 

and serve the remainder of the vacated term. 
 
§ 4.4.4 Governor Succession. When a Circuit Governor position becomes vacant, the 
governor’s Executive Lieutenant Governor shall become Circuit Governor. If an Executive 
Lieutenant Governor has not been appointed, or is unwilling to assume the office of 
Governor, the Chair shall direct the Board Elections Committee chair to conduct a special 
election in accordance with the Election Code.  
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Article 5  
Assembly  

   
§ 5.1 Function  
   
The highest policymaking body is the Assembly, which may act on behalf of the Division in 
any matter.  
   
§ 5.2 Composition and Voting 
   
§ 5.2.1 Voting Membership. The voting membership of the Assembly is composed of the two 
delegates from each school— 

(a) the SBA president; and  
(b) the ABA representative. 

 
§ 5.2.2 Non-Voting Membership. The nonvoting membership of the Assembly is composed 
of— 

(a) the members of the Division Board of Governors; and  
(b) the Division Liaisons to ABA entities.  

 
§ 5.2.3 Voting. The Assembly may provide for proxy voting in the Assembly and at meetings 
of the voting membership of the Circuits, uniform throughout the Circuits. 
 
§ 5.2.4 Duty to Attend. A member of the Assembly shall attend or designate a proxy to 
attend and vote on behalf of the member. 
   
§ 5.3 Meetings  
   
The Assembly shall meet during the Annual Meeting and at a time designated by the Chair 
or the Division Board of Governors. The Resolutions Committee shall prescribe the order of 
business.  
   
§ 5.4 Division Board of Governors  
   
The Division Board of Governors is the administrative agency of the Assembly. The Board 
shall draft and submit for consideration the standing rules and shall correct and approve the 
minutes of the Assembly. 
   

Article 6  
Board of Governors  

   
§ 6.1 Function  
   
The general executive and administrative authority resides in the Board of Governors. 
Between meetings of the Assembly, the Board of Governors may perform, consistent with 
the action taken by the Assembly during the last three Annual meetings, the functions the 
Assembly itself may perform except— 

(a) electing any officer of whom the election is vested in the Assembly; or 
(b) amending these bylaws.  
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§ 6.2 Composition and Voting 
 
§ 6.2.1 Voting membership. The Board shall consist of the— 
 (a) Chair; 

(b) Vice Chair; 
(c) Vice Chair-SBA; 
(d) Secretary-Treasurer; 
(e) Division Delegates; 
(f) Division Representative to the Association Board of Governors; 
(g) Circuit Governors.  

 
§ 6.2.2 Non-voting membership. The national officers-elect and division delegate-elects 
shall be nonvoting members. The Division Board of Governors may create other nonvoting 
memberships provided that the cost of all such memberships does not exceed that of four 
voting memberships. 
  
§ 6.2.3 The Chair shall preside and the Secretary-Treasurer shall record the proceedings.  

§ 6.3 Meetings  
   

(a) The Division Board of Governors shall meet three times a year—during the Annual 
Meeting, in the fall, and in the spring at the call of the Chair. The Board shall 
otherwise meet as ordered by a majority of its membership. 

(b) The Division Board of Governors may provide for voting by mail, e-mail, telephone, 
or proxy. A Board member may only proxy his or her vote to another voting Board 
member.  

 
§ 6.4 Law Student Division Advisory Committee 
 

(a) At the Direction of the Law Student Division Board of Governors, the Division 
Advisory Committee’s mission is to provide advice and guidance, support for, and 
advocacy on behalf of the Division. The Committee’s role is advisory to the Law 
Student Division Board of Governors, particularly the nationally elected Division 
officers. The Committee is also responsible for strengthening relationships between 
the Division and the rest of the Association, and working with Division leaders to 
expand opportunities for student involvement in the Association. 

(b) Members of the Advisory Committee shall consist of the following and shall not 
exceed more than thirteen (13) individuals; Three being Immediate Past Officers of 
the Division, Two At-Large members selected by the Division’s Board of Governors, 
and the rest selected by the participating entities.  
1. Two Non-Student At-Large Members selected by the Division’s Board of 

Governors   
2. Immediate Past Chair of the Law Student Division 
3. Immediate Past Vice-Chair of the Law Student Division  
4. Immediate Past Student Representative to the ABA Board of Governors 
5. ABA Board of Governors Liaison to the Division 
6. Liaison from the Young Lawyers Division  
7. Liaison from the Section Officers Conference  
8. Liaison from the Standing Committee on Membership (SCOM) 
9. Liaison from the Council for Racial and Ethnic Diversity in the Educational Pipeline 
10. Liaison from the Section on Legal Education and Admissions to the Bar 
11. Two Liaisons from the House of Delegates (Chosen by the House Chair) 
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(c) Beginning in 2011, the Liaison from the Young Lawyer’s Division, the Liaison from 
the Standing Committee on Membership, and one (1) Liaison from the House of 
Delegates will serve a one (1) year term.  Beginning in 2012, and going forward, 
these members will be appointed for a three (3) year term.  Beginning in 2011, the 
Liaison from the Council for Racial and Ethnic Diversity in the Educational Pipeline, 
and the Liaison from the Section Officer’s Conference will serve a two year term.  
Beginning in 2013, and going forward, these members will serve for a three (3) year 
term.  Beginning in 2011, the ABA Board of Governors Liaison to the Division, the 
Liaison from the Section on Legal Education and Admissions to the Bar and one (1) 
Liaison from the House of Delegates will serve a three (3) year term.  Beginning in 
2014, each member of the Advisory Committee except the three (3) Immediate Past 
Division Officers and the two (2) At-Large Members shall serve a term of three (3) 
years with appointments staggered so that no more than three members exit the 
board in any given year. After the conclusion of a member’s term, the participating 
ABA entity may appoint that individual for one additional term. No member shall 
serve more than two consecutive terms on the Advisory Committee.  

(d) The three Immediate Past Division Officers shall only serve for one year after the 
completion of their terms in office. However, they may be appointed to represent 
one of the participating ABA entities upon the completion of their year of service.  

(e) The Division’s Board of Governors selects two non-student At-Large members of the 
Committee to serve for one year. Any member of the Division’s Board of Governors 
can make a recommendation of an individual to serve in this position by submitting a 
written statement to the Division Chair. At-large members will be voted by the 
Division Board of Governors prior to the ABA Annual Meeting.    

(f) Any vacancy on the Committee may be remedied by the participating ABA entity 
appointing a replacement member to fill the vacancy. An individual appointed to fill a 
vacancy shall be appointed for the unexpired term of the predecessor. Should one of 
the three Immediate Past Division Officers vacate the Committee, the position shall 
remain vacant. Should one of the At-Large members vacate the Committee, the 
Division Board of Governors shall select a replacement to serve for the unexpired 
term of the member. 

(g) The Immediate Past Division Chair shall serve as the Chair of the Committee. The 
Committee Chair shall preside over all Committee meetings and serve as the 
principal representative of the Committee. Should the Immediate Past Division Chair 
resign from the Committee or choose not to serve as Chair, the Immediate Past 
Division Vice-Chair shall chair the Committee. Should the Immediate Past Division 
Vice-Chair resign from the Committee or choose not to serve as Chair, the 
Immediate Past Division Representative to the ABA Board of Governors shall chair 
the Committee. 

(h) The Committee Chair will work with the Division Officers to create the agenda for 
each meeting. The national Division Officers and Delegates shall attend all meetings 
of the Advisory Committee. The Division Chair and Committee Chair have the 
discretion to invite others to participate in the meetings.  

(i) The Committee shall also elect a Secretary who will be responsible for keeping 
accurate minutes of the meetings and working with the Division staff to see that 
members receive notices of meetings and meeting materials prior to the meeting, 
and performing any additional duties necessary for the Committee to perform its 
designated responsibilities.   

(j) The Advisory Committee shall meet four times a year; two times in person at the 
ABA’s Midyear Meeting and Annual Meeting and twice by conference call. However, 
the Division Chair has the authority to convene additional conference calls of the 
Advisory Committee as necessary. Additionally, a special conference call meeting can 
be called if four (4) members request the call. Members of the Committee who 
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cannot attend in-person meetings may participate via accepted forms of 
communication. The Committee and/or the Division Chair may invite other 
individuals to participate in meetings to help the Committee adequately support the 
Division’s needs. All meetings shall be led by the Committee Chair. 

 
 

Article 7  
Officers  

   
§ 7.1 Officer Defined  
   
For the purposes of this article, and throughout the Bylaws unless the context suggests 
otherwise:  
   

(a) An “office” means one that is created by these Bylaws, by the Assembly or the Board 
of Governors, or by a circuit, or that is created by or under the authority of such an 
office. 

(b) An “officer” includes both the incumbent and any successor already elected. 
(c) An “officer” includes a school representative but not a SBA president.   

§ 7.2 National Officer Defined  
   

(a) The national officers shall be Chair; Vice Chair; Vice-Chair for Student Bar 
Associations ("Vice Chair-SBA"), and Secretary-Treasurer.  

(b) The national officers shall be the executive committee of the Board of Governors and 
shall have general supervision of the Division's affairs between the Board's meetings. 
They shall perform such duties as the Assembly, the Division Board of Governors, or 
the Chair prescribes. 

(c) The national officers shall work with the Director to implement and oversee the 
programs that the Assembly or the Division Board of Governors has approved. The 
Director shall be a professional employee of the Association appointed by the 
Association. The Director shall supervise the staff that supports the Division and shall 
perform such other duties as the Association or the Division's Assembly or Board of 
Governors prescribes.  

 
§ 7.3 Qualifications  
   
§ 7.3.1 A member is eligible for an office only if, at the beginning of the term of office, he or 
she— 

(1) enjoys good standing as a member; 
(2) will be a law student during the term; 
(3) has not received his or her first degree in law; 
(4) enjoys good academic standing according to his or her school;  
(5) has never been removed from office; and  
(6) meets each other qualification for the office that the Assembly or the Division 

Board of Governors has prescribed.  
 
§ 7.3.2 The Assembly or the Board of Governors may prospectively and generally prescribe 
that an incumbent of a certain office is ineligible for another certain office or offices during 
all or part of his or her term, provided that no officer's tenure shall be thereby affected in 
any office to which he or she has already been elected, appointed, or nominated.  
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§ 7.4 Chair  
 
§ 7.4.1 Chief Executive. The chief executive, administrative, and presiding officer is the 
Chair.  
   
§ 7.4.2 Duties. The Chair shall— 

(a) call, subject to the directions and approval of the Assembly, and preside at meetings 
of the membership of the Division, the Assembly, and the Division Board of 
Governors or appoint a chair pro tempore; 

(b) coordinate and oversee the work of each  officer and committee; 
(c) enforce and interpret, subject to review by the Assembly or the Division Board of 

Governors, these bylaws and implement each vote of the Assembly or the Board of 
Governors; 

(d) in the absence of the Vice Chair-SBA, preside at meetings of the presidents of the 
Student Bar Associations; 

(e) appoint the Chairs and members of all committees of the Division who are to hold 
office during the Association year, except as otherwise provided by the Assembly; 

(f) work with the National Officers and Division Director to implement and oversee the 
activities of the Division, subject to the directions and approval of the Assembly; 

(g) represent the Division and serve as the Division’s official spokesperson; 
(h) undertake or delegate any responsibility not otherwise provided for; 
(i) keep the Assembly informed of the activities of the Division; and 
(j) perform such other duties and acts as usually pertain to the office or as may be 

designated by the Assembly. 
 
§ 7.4.3 Term. The term of a Chair begins at the adjournment of the Annual Meeting and 
ends at the adjournment of the next Annual Meeting. 
 
§ 7.4.4 Induction. The Chair-Elect becomes the Chair— 

(a) upon the beginning of the next term; or 
(b) upon a vacancy in the office of the Chair. 

 
§ 7.4.5 Vacancy. The Assembly or the Board of Governors shall define when a vacancy shall 
occur and prescribe how such a vacancy shall be filled.  If the offices of the chair and chair-
elect are vacant— 

(a) the Division Board of Governors shall elect a Chair to assume office immediately and 
serve the remainder of the vacated term; and 

(b) the Vice Chair shall act as Chair until a Chair is elected to fill the vacancy. 
 
§ 7.5 Chair-Elect 
 
§ 7.5.1 Duties. The Chair-Elect shall— 

(a) aid the Chair in the performance of the responsibilities of the Chair in such a manner 
and to such extent as the Chair may request; 

(b) in the absence of the Chair, preside at meetings of the membership of the Division, 
the Assembly, and the Division Board of Governors; 

(c) in the absence of the Vice Chair-SBA and the Chair, preside at meetings of the 
presidents of the student bar associations; and 

(d) perform such other duties and acts as usually pertain to the office or as may be 
designated by the Assembly.  

 



10 

§ 7.5.2 Term. The term of a Chair-Elect begins at the adjournment of the annual election 
meeting of the Division Board of Governors and ends at the adjournment of the Annual 
Meeting. 
 
§ 7.5.3 Election. The Division Board of Governors shall elect a Chair-Elect— 

(a) at the annual election meeting to serve the next term; and 
(b) upon a vacancy in the office of Chair-elect, to assume office immediately and serve 

the remainder of the vacated term. 
 
§ 7.6 Vice Chair 
 
§ 7.6.1 Duties. The Vice-Chair shall— 

(a) aid the Chair in the performance of the responsibilities of the Chair in such manner 
and to such extent as the Chair may request; 

(b) in the absence of the Chair and the Chair-elect, preside at meetings of the 
membership of the Division, the Assembly, and the Division Board of Governors; 

(c) in the absence of the Vice-Chair for Student Bar Associations, the Chair, and the 
Chair-elect, preside at meetings of the presidents of the student bar associations; 

(d) maintain and develop membership programs and plan for the Division; 
(e) serve as the Division’s liaison to the ABA Standing Committee on Membership; 
(f) keep apprised of each Governors’ activities in the area of membership and programs;  
(g) plan and coordinate the ABA Representative training and membership programs; 
(h) perform such other duties and acts as usually pertain to the office or as may be 

designated by the Assembly. 
 
§ 7.6.2 Term.  The term of a Vice-Chair begins at the adjournment of the annual election 
meeting of the Board of Governors of the Division and ends at the adjournment of the next 
annual election meeting of the Board of Governors of the Division. 
 
§ 7.6.3 Election.  The Board of Governors of the Division shall elect a Vice Chair— 

(a) at the annual election meeting to serve the next term; and 
(b) upon a vacancy in the office of Vice-Chair, to assume office immediately and serve 

the remainder of the vacated term. 
 
§ 7.6.4 Vacancy. The Assembly or the Board of Governors shall define when a vacancy shall 
occur and prescribe how such a vacancy shall be filled.  If the office of the Vice Chair is 
vacant— 

(a) the Board of Governors of the Division shall elect a Vice Chair to assume office 
immediately and serve the remainder of the vacated term; and 

(b) an interim Vice Chair, appointed by the Assembly or the Division Board of Governors, 
shall act as Vice Chair until a Vice Chair is elected to fill the vacancy. 

 
§ 7.7 Vice Chair for Student Bar Associations 
 
§ 7.7.1 Duties.  The Vice-Chair for Student Bar Associations (“Vice Chair-SBA”) shall— 

(a) aid the Chair in the performance of the responsibilities of the Chair in such manner 
and to such extent as the Chair may request; 

(b) preside at meetings of the presidents of the student bar associations; 
(c) in the absence of the Chair, the Chair-Elect, and the Vice Chair, preside at meetings 

of the membership of the Division, the Assembly, and the Division Board of 
Governors; 

(d) liaise between the Division and the student bar associations of the law schools; 
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(e) aid in the coordination of the implementation of programs and initiatives of the 
Division by the student bar associations, subject to the directions and approval of the 
Assembly; 

(f) promote SBA participation and membership in the Division; 
(g) communicate with leadership of national organizations committed to representing 

interests of SBAs; 
(h) perform such other duties and acts as usually pertain to the office or as may be 

designated by the Assembly. 
 
§ 7.7.2 Term.  The term of a Vice-Chair for Student Bar Associations begins at the 
adjournment of the Annual Meeting and ends at the adjournment of the next Annual 
Meeting. 
 
§ 7.7.3 Election.  The presidents of the student bar associations shall elect a Vice Chair-
SBA— 

(a) at the Annual Meeting to serve the next term; and 
(b) upon a vacancy in the office of Vice-Chair for Student Bar Associations, to assume 

office immediately and serve the remainder of the vacated term. 
 
§ 7.7.4 Vacancy.  The Assembly or the Division Board of Governors shall define when a 
vacancy shall occur and prescribe how such a vacancy shall be filled.  If the office of the 
Vice Chair-SBA is vacant— 

(a) The Division Board of Governors shall elect a Vice Chair-SBA to assume office 
immediately and serve the remainder of the vacated term; and 

(b)  an interim Vice Chair-SBA, appointed by the Assembly or the Division Board of 
Governors, shall act as Vice Chair-SBA until a Vice Chair is elected to fill the vacancy. 

 
§ 7.8  Secretary-Treasurer 
 
§ 7.8.1 Duties.  The Secretary-Treasurer shall— 

(a) consult with and assist the officers of the Division in the work of the Division in the 
manner and to the extent requested; 

(b) liaise between the Division and the Association staff with respect to the retention and 
maintenance of books, records, papers, documents, and information in any form, 
and other property pertaining to the work of the Division; 

(c) keep a true record of the proceedings of all meetings of the membership of the 
Division, the Assembly, the Division Board of Governors, and the presidents of the 
student bar associations, and post such record in a manner that it is accessible to the 
membership; 

(d) along with the Division Director and Chair and subject to the review by the ABA 
Board of Governors, recommend and submit a budget including estimated income 
and appropriations requests to the Association; 

(e) advise the Assembly of the effect of any proposed action by the Division that would 
have a substantial impact on the financial condition of the Division; 

(f) prepare such other recommendations and reports on financial affairs of the Division 
as may be requested by the Chair or the Assembly; and 

(g) perform such other duties and acts as usually pertain to the office or as may be 
designated by the Assembly. 

 
§ 7.8.2 Term.  The term of a Secretary-Treasurer begins at the adjournment of the annual 
election meeting of the Board of Governors of the Division and ends at the adjournment of 
the annual election meeting of the Board of Governors of the Division. 
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§ 7.8.3 Election. The Board of Governors of the Division shall elect a Secretary-Treasurer— 
(a) at the annual election meeting to serve the next term; and 
(b) upon a vacancy in the office of Secretary-Treasurer, to assume office immediately 

and serve the remainder of the vacated term. 
 
§ 7.8.4 Vacancy.  The Assembly or the Division Board of Governors shall define when a 
vacancy shall occur and prescribe how such a vacancy shall be filled.  If the office of the 
Secretary-Treasurer is vacant— 

(a) the Division Board of Governors shall elect a Secretary-Treasurer to assume office 
immediately and serve the remainder of the vacated term; and 

(b) an interim Secretary-Treasurer, appointed by the Assembly or the Division Board of 
Governors, shall act as Secretary-Treasurer until a Secretary-Treasurer is elected to 
fill the vacancy. 

  
§ 7.9  Division Delegates 
 
§ 7.9.1 Duties. The Division Delegates shall— 

(a) represent the Division in the Association House of Delegates; 
(b) inform the Division Board of Governors of actions taken by senior bar entities; 
(c) work with the Chair to execute the Division’s legislative agenda; 
(d) oversee and communicate regularly with the Division Board of Governors, liaisons to 

ABA entities, and Assembly; 
(e) solicit the opinion of the Division Board of Governors and Assembly on matters 

subject to vote in the House of Delegates and abide by instructions of the Assembly 
regarding such matters; 

(f) keep the Assembly informed of votes and activities on behalf of the Division;  
(g) keep the membership of the Division informed of matters of the Association 

pertaining to law students; and 
(h) perform such other duties and acts as usually pertain to the office or as may be 

designated by the Assembly. 
 
§ 7.9.2 Term.  The terms of the Division Delegates begin at the adjournment of the 
Association Annual Meeting and end at the adjournment of the next Association Annual 
Meeting.  
 
§ 7.9.3 Election. The Assembly shall elect the Division Delegates to the House of Delegates 
by preferential voting. The rules relating to the election shall be available on the Division 
website and the Annual Meeting Elections Committee shall arbitrate and decide any question 
or dispute that arises in regard to the election. Each delegate-elect shall take office when 
both the House of Delegates and the Division's Assembly have adjourned sine die for that 
Division Annual Meeting.  
 
§ 7.9.4 Vacancy. The Assembly or the Division Board of Governors shall define when a 
vacancy shall occur and prescribe how such a vacancy shall be filled.  If the office or offices 
of the Division Delegate(s) are vacant— 

(a) the Division Board of Governors shall elect a Delegate(s) to assume office 
immediately and serve the remainder of the vacated term; and 

(b) an interim Delegate(s), appointed by the Assembly or the Division Board of 
Governors, shall act as Delegate(s) until a Delegate(s) is elected to fill the vacancy. 

  
§ 7.10 Division Representative to the ABA Board of Governors 
 
§ 7.10.1 Duties. The Division Representative to the Association Board of Governors shall— 
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(a) represent the Division to the Association Board of Governors; 
(b) as directed by the Division Board of Governors, advocate Division positions to the 

ABA Board of Governors; 
(c) work for adoption for Division initiatives, cosponsored initiatives, and initiatives 

directly affecting law students filed with the ABA Board of Governors; 
(d)  inform the Division of actions pending before the ABA Board of Governors as well as 

any action taken by the Board at the conclusion of each ABA Board of Governors 
meeting; 

(e) communicate regularly with the Division in order to assess the voice of law students 
on issues of concern to law students across the country; 

(f) work with the Chair and other officers to execute the legislative agenda; 
(g) prepare and submit comprehensive reports on Association, Division, and ABA Board 

of Governors activity and action; and 
(h) perform such other duties and acts as usually pertain to the office or as may be 

designated by the Assembly. 
 
§ 7.10.2 Term. The term of Division Representative to the Association Board of Governors 
begins at the adjournment of the Annual Meeting and ends at the adjournment of the next 
Annual Meeting. 
 
§ 7.10.3 Division Nominating Committee.  The Division shall have a Nominations Committee 
which shall consist of five members appointed by the Chair of the Division.  The Division 
Nominating Committee shall include two officers (one of which may be the Division Chair), 
one Division Delegate, one Circuit Governor and the immediate past chair of the Division 
who will serve as the Chair of the Division Nominating Committee. The appointed members 
shall serve a one-year term, and except for the immediate past chair, shall be eligible for 
not more than one succeeding one-year term. If a vacancy occurs on the Division 
Nominating Committee, the Division Chair shall promptly appoint a replacement.  To the 
extent possible, members selected to serve on the Division Nominations committee shall 
represent a broad spectrum of the membership.  
 
§ 7.10.3.1 The Division Nominating Committee will 

(a) review all nomination applications;  
(b) interview candidates; 
(c) forward the name(s) of qualified/certified nominees to the Division’s Board of 

Governors for consideration/election at the spring meeting.   
 
§ 7.10.3.2 The Division Nominating Committee is permitted to recommend to the Board of 
Governors of the Division as many candidates as they desire.  Members of the Division 
Nominating Committee shall not be eligible for election to the position of the Division 
Representative to the ABA Board of Governors. 
 
§ 7.10.4 Election.  The Board of Governors of the Division shall elect a nominee-elect for 
Division Representative to the ABA Board of Governors— 

(a) at the annual election meeting to serve the next term; and 
(b) upon a vacancy in the office of the Division Representative to the ABA Board of 

Governors, to assume office immediately and serve the remainder of the vacated 
term. 

 
§ 7.10.5 Nomination. The Nominating Committee of the Association shall nominate the 
nominee-elect to the office of the Division Representative to the ABA Board of Governors, 
upon which the nominee-elect becomes the nominee.  The nominee becomes the Division 
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Representative to the ABA Board of Governors in accordance with the Constitution and 
Bylaws of the Association. 
 
§ 7.10.6 Vacancy.  The Assembly or the Division Board of Governors shall define when a 
vacancy shall occur and prescribe how such a vacancy shall be filled.  If the office of 
Division Representative to the ABA Board of Governors is vacant— 

(a) the Board of Governors of the Division shall elect a Division Representative to the 
ABA Board of Governors to assume office immediately and serve the remainder of 
the vacated term; and 

(b) an interim Division Representative to the ABA Board of Governors, appointed by the 
Assembly or the Division Board of Governors, shall act as Division Representative to 
the ABA Board of Governors until a Division Representative to the ABA Board of 
Governors is elected to fill the vacancy. 

 
 

Article 8 
Removal 

 
§ 8.1 Officers 
   
The Assembly or the Division Board of Governors shall provide for the removal of any officer 
for cause by the electing or appointing body or officer, by the Assembly or the Division 
Board of Governors, by any of them in the alternative, or by such other body or officer as 
these Bylaws prescribe. Removal shall require a two-thirds vote of the appropriate body 
after at least two weeks notice to the officer and an opportunity for the officer to challenge 
any evidence against him or her. The evidence must be presented in a written record and 
shared with the officer and appropriate electing/appointing body to constitute appropriate 
notice.  Before the removal is to be brought for a vote, the appropriate electing/appointing 
body must provide the officer with an opportunity to voluntarily resign. The Assembly or the 
Division Board of Governors may also provide for the suspension of any officer against 
whom a removal proceeding is pending. A removed officer may appeal the removal to the 
next meeting of the Division Board of Governors or the Assembly (but not both and neither 
body shall act on any matter relating to the removal once an appeal has been taken to the 
other body), which may by a two-thirds vote reinstate him or her. All communications and 
discussions surrounding the removal proceedings, no matter the ultimate outcome, shall 
remain confidential.  
 
§ 8.2 ABA Representative 
   

(a) A Circuit Governor, in consultation with the Vice Chair, Vice Chair-SBA, and SBA 
president of the ABA Representative’s school, may remove an ABA Representative 
for good cause.  

(b) A National Officer, with the consent of the circuit Governor or by a majority vote of 
the Board of Governors, and in consultation with the Vice Chair, Vice Chair-SBA and 
SBA president of the ABA Representative’s school, may remove an ABA 
Representative for good cause. 

§ 8.3 Vice Chair-SBA 
 
The SBA presidents shall have at least as much authority to remove the Vice Chair-SBA as 
the Division Board of Governors or the Assembly.    
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Article 9  
Liaisons to the ABA Entities   

   
§ 9.1 Liaisons  
   
The Assembly or the Division Board of Governors may create a liaison with any other entity 
within the Association; or with an entity outside the Association subject to approval by the 
Operations Committee of the Association Board of Governors and by the Association Board 
of Governors. The Chair, subject to such rules or review as the Assembly or Division Board 
of Governors prescribes, shall appoint (or, if the entity reserves the power of appointment, 
shall nominate) each such liaison.  
 
  

Article 10  
Meetings 

   
§ 10.1 Open Meetings  
   
Any meeting of the Division or a circuit shall be open to each member and to the news 
media. A meeting may, by a two-thirds vote, close its proceedings on an extraordinary 
occasion for a stated reason in which case only the members of the meeting, the national 
officers, and such others as the vote excepts may attend.  
   
§ 10.2 Parliamentary Authority  
   
The current edition of Robert's Rules of Order governs the proceedings of each meeting.  
 
§ 10.3 Annual Meeting  
 
§ 10.3.1 Time and Place. The membership shall annually meet at the call of the Division 
Board of Governors. The meeting shall ordinarily coincide approximately with the 
Association's Annual Meeting.  
   
§ 10.3.2 Program. The Chair and the Division Board of Governors shall plan substantive 
workshops and other programs for the educational and professional benefit and orientation 
of the members and officers.  
   
§ 10.3.3 SBA Conference. The student bar association conference shall consist of the 
president of each student bar association or his or her proxy and the Vice Chair-SBA as 
chair. The conference shall meet at the Annual Meeting to elect candidates for Vice Chair-
SBA, to advise the Assembly on matters relating to student bar associations, and for such 
other purposes as the conference or the Vice Chair-SBA prescribes. The conference may 
adopt standing rules. The Vice Chair-SBA shall perform such duties as the conference 
prescribes.  
   
§ 10.3.4 Proceedings. The Division Board of Governors may provide for the proceedings of 
the Annual Meeting to be published.  
 
§ 10.3.5 Committees. The following committees shall exist for the Annual Meeting:  

(a) The Credentials Committee shall consist of a chair appointed by the Chair; and one 
member from each circuit appointed by each circuit governor. 

(b) The Elections Committee shall consist of a chair appointed by the Chair; and one 
member from each circuit appointed by each circuit governor.  
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Article 11  

Resolutions  
   
§ 11.1 Resolutions Committee  
   
The Resolutions Committee shall consist of the Division Delegates and up to five other 
members of the Division Board of Governors.  
   
§ 11.2 Content and Form  
   
Any matter that can be decided or considered by an officer or entity within the Association 
that affects the quality of legal education or student life or that pertains to these Bylaws or 
any action taken under their authority is a proper subject for a resolution. Each such 
resolution shall be introduced in a form suitable for consideration by the House of 
Delegates. The Resolutions Committee, subject to review by the Assembly or the Division 
Board of Governors, shall define suitable form. The committee shall judge the form of each 
resolution and may return a resolution to the mover with a stated objection in which case 
neither the Assembly nor the Division Board of Governors shall consider the resolution until 
the objection is cured to the committee's satisfaction.  
   
§ 11.3 Procedure  
   
Any member or group of members (including an officer, a delegate, the Division Board of 
Governors, a committee, a circuit, or a student bar association) may introduce a resolution. 
The Assembly may consider any resolution submitted by June 15 with notice to the 
membership via the Division website. Each resolution so introduced shall be distributed to 
each registered delegate to the Annual Meeting.  
   
§ 11.4 Action of the Association  
   
Division Board of Governors does not represent the policy of the Association unless adopted 
by or under the authority of the Association House of Delegates or the Association Board of 
Governors. The Division Board of Governors shall choose which resolutions to transmit to 
the Association.  
 
   

Article 12  
Committees  

   
§ 12.1 Standing Committees  
   
The Chair shall appoint each standing committee (except ex officio members):  
 

(a) The Resolutions Committee shall be a standing committee. 
(b) The Division Board of Governors shall organize other standing committees on 

operations and finance, membership and programs, and communications and 
publications (although not necessarily under those groupings or names). The Chair 
shall appoint each committee from the members of the Division Board of Governors 
except as the Division Board of Governors otherwise authorizes. 

(c) Division Board of Governors may by a two-thirds vote create any other necessary 
standing committee. The Assembly or the Division Board of Governors may by 
simple majority instruct such a committee or amend or rescind its charter.   
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§ 12.2 Special Committees  
   
The Assembly, the Division Board of Governors, or the Chair may create any necessary 
special committee, which the Chair shall appoint. Each special committee shall expire by the 
next Annual Meeting unless the Assembly or the Division Board of Governors (or the Chair-
Elect if the Chair created the committee) continues it.  
    
§ 12.3 Oversight  
   
The Division Board of Governors may review or revise any action of a committee.  
  
  

Article 13  
Finance  

   
§ 13.1 Budget  
   

(a) The Chair, the Secretary-Treasurer, and the Division Director, after a report to and 
subject to review by the Division Board of Governors, shall annually recommend a 
budget to the Association. The budget shall estimate income and shall request 
appropriations from the Association. 

(b) The Division's fiscal year shall coincide with the Association's.  

   
§ 13.2 Assets  
   
Any income or other property of the Division shall be held by the Treasurer of the 
Association for the Division's benefit.  
   
§ 13.3 Reimbursement  
   

(a) The Treasurer of the Association shall reimburse any officer for an official expense 
upon appropriate documentation as the Division's Secretary-Treasurer defines 
subject to review by the Division Assembly or Division Board of Governors. 

(b) The Division Board of Governors shall provide for reimbursement for the Annual 
Meeting as the Association authorizes. 

(c) Neither the Division nor the Association is liable for an unauthorized expense that an 
officer or member incurs.  

§ 13.4 Dissolution  
   
The Association shall succeed the Division in case of dissolution.  
 
   

Article 14  
Publications  

   
§ 14.1 Editorial Control  
   
The Division Board of Governors shall exercise or delegate to a standing committee editorial 
control over the Division's publications.  
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§ 14.2 Magazine  
   
The official publication of record shall be Student Lawyer, which the Association shall publish 
with the advice of the Director subject to such policies and procedures as the Division Board 
of Governors prescribes.  
   
§ 14.3 Other Publications  
   
The Division may issue any other publication that the Division Board of Governors finds 
worthy of the Division and the Association.  
   
§ 14.4 Copyright  
   
Any publication shall be copyrighted in the name of the Association.  
 
   

Article 15  
Amendment  

   
§ 15.1 Ratification  
   
The Assembly may amend these Bylaws by a resolution adopted by a two-thirds vote 
provided that the number of votes in favor of ratification is at least (1) one-third the 
number of certified delegates at the Annual Meeting and (2) half the number of law schools 
(regardless of how many schools actually participate).  
   
§ 15.2 Approval  
   
Such a resolution shall not take effect until approved by the Association and shall expire if 
not so approved before the next Annual Meeting.  
   
§ 15.3 Correction  
   
The Division Board of Governors may correct the punctuation, grammar, and numbering of 
these Bylaws or any amendment if the correction does not change the meaning. 
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1     SAN DIEGO, CALIFORNIA; SUNDAY, FEBRUARY 7, 2016
2                         3:00 P.M.
3

4           MR. LYNK:  All right.  We're going to get
5 started.
6           My name is Myles Lynk.  I'm the Chair of the
7 American Bar Association Standing Committee on Ethics
8 and Professional Responsibility.
9           We are here this afternoon pursuant to a

10 Notice of Public Hearing regarding a proposed amendment
11 that the Standing Committee on Ethics has submitted to
12 the association to amend Model Rule 8.4 of the Model
13 Rules of Professional Conduct.
14           This proposal is a draft.  It's for discussion
15 purposes, and we are here today at this hearing to
16 receive comments from the members of the association and
17 the Bar regarding this proposal.
18           Let me first introduce or have the members of
19 the dais introduce themselves, and then I'd like to
20 introduce Paulette Brown, the president of the
21 association.
22           MS. KIM:  I'm Helen Kim.  I'm vice chair of
23 the Commission on Racial and Ethnic Diversity in the
24 Profession, and I was also the commission's delegate to
25 the working group that worked on this proposed
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1 amendment.
2           MS. MAYES:  I'm Michele Coleman Mayes, and I
3 chair the Commission on Women in the Profession, and I
4 have another Commissioner with me, Wendi Lazar, who's a
5 partner at Outten & Golden, and we're both from New
6 York.
7           MR. MARK JOHNSON ROBERTS:  I'm Mark Johnson
8 Roberts.  I'm the chair of the Commission on Sexual
9 Orientation and Gender Identity, and with me is one of

10 my Commissioners, Kristen Galles, from Washington, D.C.
11 I'm from Portland, Oregon.
12           MR. AGRAST:  I'm Mark Agrast, the Chair on the
13 Commission of Disability Rights, and I'm pleased to be
14 joined by Debi Perluss, one of my Commissioners.
15           MS. KIM:  And I'd like to introduce Joanne
16 Inglehart, who is a special advisor to the Commission on
17 Racial and Ethnic Diversity in the Profession.
18           MR. LYNK:  I'd now like to introduce Paulette
19 Brown, the President of the American Bar Association,
20 from New Jersey.
21           Paulette, we are delighted that you could be
22 here today and we applaud you for the incredible year
23 you're having, and thank you for adding this to your
24 agenda this afternoon.
25           MS. BROWN:  Thank you, Chair Myles.
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1           It is really a privilege for me to be here.
2 And sitting next to Mark Johnson Roberts is really Jim
3 Holmes from the Diversity and Inclusion Commission 360
4 but he made himself invisible (laughter).  As you know,
5 with apologies, he cannot be here.  He had a hearing
6 come up.  So I just want to make clear that the 360
7 Commission is very much in support of this, and I'd like
8 the record to reflect that.
9           MR. LYNK:  So reflected.  Thank you.

10           MS. BROWN:  I'd also like to acknowledge all
11 of the Goal III entities for your work on this.  And
12 Chair Myles, it goes without saying the tremendous work
13 that you've done and that the Standing Committee with
14 their professional responsibility has done.
15           I thank you for this invitation to participate
16 in the open hearing and recommend amending ABA Model
17 Rule of Professional Conduct 8.4 to address bias,
18 prejudice, discrimination, and harassment.
19           Unfortunately, there's a need for this rule.
20 Discrimination, whether we like it or not, continues to
21 be a problem.  Lawyers, as professionals, are
22 responsible for both demonstrating the highest standards
23 of behavior, both behaving better than and improving the
24 conditions of society.
25           Lawyers have a unique position in society as
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1 professionals responsible for making our society better.
2 Our rules of professional conduct require more than mere
3 compliance with the law.  Because of our unique position
4 as licensed professionals and the power that it brings,
5 we are the standard by which all should aspire.
6           Discrimination and harassment on the basis of
7 gender, race, ethnicity, sexual orientation, disability,
8 marital and socioeconomic status is, and unfortunately
9 continues to be, a problem in our profession and in

10 society.  Existing steps have not been enough to end
11 such discrimination and harassment.
12           I strongly support adding a new Model Rule
13 8.4(g) that makes it unethical professional misconduct
14 for lawyers to engage in conduct that manifests bias,
15 prejudice, discrimination and/or harassment on the basis
16 or race, national origin, ethnicity, sex, religion, age,
17 disability, sexual orientation, gender identity,
18 expression, marital status or socioeconomic status.
19           Prohibitions against discrimination and bias
20 must be a part of the model rules and not merely in a
21 comment.
22           It is really important that we address this
23 because even if the model rules are adopted by
24 jurisdiction, not all jurisdictions adopt the comments.
25 Further, the prohibition must encourage or require
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1 appropriate conduct in all aspects of our profession and
2 not be tied just to the prejudicial administration of
3 justice.  Therefore, the prohibition against
4 discrimination must be the rule.
5           Existing statutes are not enough because they
6 do not apply to most lawyers nor to the types of
7 discrimination this proposed ethical rule is trying to
8 reach.  Federal civil rights law apply to employers and
9 businesses, not individuals and often limit applications

10 to employers with a minimum number of employees.  Most
11 lawyers are employees themselves or are in small
12 practices.  Further, there are no non-discrimination
13 laws that will prevent a lawyer from discriminating
14 against or harassing opposing counsel, opposing parties
15 or witnesses or any others.
16           To voice objection to the inclusion of the
17 word "knowingly" in the proposed Model Rule 8.4(g), I am
18 troubled by the word -- let me back up.
19           There are some who have voiced objection to
20 the use of the inclusion of the word "knowingly" in the
21 proposed Model Rule 8.4(g).  I'm troubled by the use of
22 the word "knowingly" as a standard for compliance with
23 the prohibition against discrimination and bias.
24 Knowing discrimination establishes a very high standard
25 which exceeds the well-known standards that already
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1 exist for federal and state laws against discrimination.
2           An ethical rule that includes a standard of
3 proof that is so high that it will never be enforced and
4 so high that it will not change lawyer behavior fails to
5 address or appreciate the severity of the problem.
6 There should be a different standard.
7           When an attorney is prohibited from engaging
8 in conduct, he or she cannot circumvent that prohibition
9 by acting through a third person.  The

10 antidiscrimination rule should also prohibit such
11 conduct through another.  One could argue that no longer
12 including these words manifests an intent by drafters to
13 now allow such conduct, and those rules including
14 prohibition against bias and prejudice should also
15 include gender expression.
16           I commend your Commission's decision to retain
17 all of the protected categories, including an existing
18 Comment 3 of our Rule 8.4(d), and to add ethnicity and
19 gender identity, but would urge gender expression be
20 added to the list.
21           Mr. Chair, that concludes my comments.  I
22 thank you for this opportunity to participate in this
23 hearing.  And I need not say again, although I have said
24 it before, that I strongly support the amendment of 8.4.
25           MR. LYNK:  Thank you very much, Madam

Page 9

1 President.
2           MS. BROWN:  Thank you.
3           MR. LYNK:  I know President Brown has a number
4 of other obligations she needs to get to and we very
5 much appreciate her ability and willingness to be here
6 with us now.
7           I'd like to do two things before I call on the
8 first speaker.  I'd like to recognize the Standing
9 Committee.  I have its members who are here and our

10 staff.  Then I'd like to go over a little bit of the
11 history of the current 8.4 provision so that we have a
12 sense of the context that it arises in.
13           We have with us today from the Standing
14 Committee on Ethics we have Justice Dan Crothers from
15 the North Dakota Supreme Court.  We have Amanda Jones
16 from the Law Firm of DLA Piper.  She's the ethics
17 counsel there and a member of our committee.  We have
18 Wendy Chang from her home state of California here, and
19 she is a member of our committee.
20           Are there any other members of the Standing
21 Committee here?
22           MS. LIEBER:  Panina Lieber, liaison.
23           MR. LYNK:  I'm sorry.  Panina who is our
24 liaison from the Board of Governors.  Thank you very
25 much.  It's good to meet you.
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1           And we also have Dennis Rendleman, who is the
2 Ethics Counsel in ABA's Center for Professional
3 Responsibility, who is counsel to the Standing
4 Committee; and Mary McDermott, who is the Associate
5 Ethics Counsel of the American Bar Association and is
6 associate counsel to our committee.
7           In 1983 when the Model Rules of Professional
8 Conduct were first adopted by the American Bar
9 Association, there was no provision in the model rules

10 or any of the model rules or in any of the Comments
11 dealing with discrimination, bias or prejudice.  A
12 number of members of the association thought that that
13 was an omission that needed to be corrected.  And in
14 1994 two proposals -- I think it was originally
15 sponsored by the Young Lawyers division and the Standing
16 Committee on Ethics -- were floated before the
17 association.  They were debated and it was ultimately
18 withdrawn.  It ultimately did not come before the House
19 of Delegates.  It was withdrawn because there was not
20 enough support.
21           Nonetheless, support for this continued.
22 There was a felt need that this had to be included among
23 the issues that were deemed to be or the conduct that
24 was deemed to be professional misconduct.
25           So in 1998 the Criminal Justice Section and
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1 the Young Lawyers Division both developed proposals to
2 address this issue and to bring it before the House of
3 Delegates.  As a result of that effort, there was a
4 compromise reached in 1998, and the compromise was the
5 current language that's in Comment 3 to Model Rule 8.4.
6           As President Brown has indicated, the Model
7 Rules in the Preamble, particularly in Paragraph 21 of
8 the Preamble and Scope, makes it clear that the comments
9 are not authoritative.  The comments simply provide

10 illustrations and guidance but they're not authority.
11 So putting this rule in the comment had the effect of
12 saying that such conduct could be deemed to be
13 professional misconduct but only if it occurred in the
14 course of representing a client and only if it was
15 prejudicial to the administration of justice.  And over
16 time that definition was interpreted narrowly by bar
17 counsel and others to mean it had to be conduct that
18 occurred in connection with some judicial proceeding or
19 some proceeding before a tribunal in the course of
20 representing a client.  And, of course, that excludes
21 much conduct that lawyers are involved in which would
22 not be covered under the current 8.4(d).
23           Since 1998, we've had a number of actions in
24 the states and in the ABA.  In 2015 the Criminal Justice
25 Section has proposed to the House of Delegates and we've
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1 adopted the Standards for Criminal Justice: Prosecution
2 Function and Defense Function.
3           In the states we've had 23 states, including
4 the District of Columbia, that have gone beyond the
5 Model Rule to include in the black letter of their rules
6 specific provisions to address discrimination,
7 harassment, bias and prejudice.  In the judicial code
8 there is language that says that judges should not
9 engage in bias or prejudice or manifest bias or

10 prejudice.
11           So in other contexts this issue has been
12 addressed far more squarely than it has been in the
13 Model Rules of Professional Conduct for lawyers.  And in
14 2014 the Ethics Committee received a joint communication
15 from all of the Goal III entities asking the Ethics
16 Committee to revisit this issue and to see whether or
17 not it was time to put such a prohibition into the black
18 letter of the Model Rules.
19           When the Ethics Committee received that
20 request, it formed a working group, which Helen Kim has
21 already alluded to.  The working group included
22 representatives or delegates from each of the Goal III
23 Commissions.  It included a representative from the
24 Standing Committee on Ethics, and it included
25 representatives from the National Organization of Bar
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1 Counsel.  These are the lawyers -- the bar counsel in
2 our states who enforce rules of ethics in the states.
3 And it included a representative from the Association of
4 Professional Responsibility Lawyers, APRL.  Those are
5 lawyers who defend other lawyers who are respondents in
6 such proceedings.
7           As a result of the very incredible, detailed
8 work of that working group, in 2015 they made a
9 recommendation to the Standing Committee on Ethics that

10 this issue of discrimination by lawyers be included in
11 the black letter of the Model Rules.  The Standing
12 Committee took that request or that recommendation under
13 advisement, and in June or May, I think it was, of 2015
14 the Standing committee proposed a language that would
15 amend 8.4 to include a new paragraph (g) that would
16 address this in the black letter.
17           At the 2015 annual meeting the standing
18 committee held a round table discussion, which was an
19 informal discussion, where we invited members of the
20 association to come and talk about the language we had
21 proposed.  We also received written comments from the
22 Bar and from the association.
23           As a result of that round table discussion and
24 our receipt of those comments, in December of 2015 we
25 proposed the draft that is before you today.  This was a
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1 revision based on the comments we had received.  It was
2 intended to answer some of the questions that had been
3 raised, and to be a sort of tighter and more focused
4 provision.  And in December 2015 we announced this
5 hearing, a more formal way to receive comments.  We do
6 have a reporter here who will be transcribing our
7 remarks, and we also invite people to submit written
8 comments to us on our website if they have written
9 comments as well.

10           Let me also, before I go forward, we've been
11 joined by ABA past president Laurel Bellows, and past
12 president Bellows thank you for coming.
13           And let me also recognize Judge Louraine
14 Arkfeld, who is representing the Judges Advisory
15 Committee of the Standing Committee on Ethics on
16 Professional Responsibility.  Please permit me a point
17 of personal privilege: Judge Arkfeld and I both work in
18 Tempe, Arizona and yet we never see each other until we
19 come to ABA meetings.
20           JUDGE ARKFELD:  I came today to see you,
21 Myles.
22           MR. LYNK:  Thank you.
23           I would now like to recognize -- before I do
24 that, we have a list of people who have indicated they
25 want to speak today.  I will be going through that list.
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1 But I see there are many more people here than are on my
2 list.  And so after I go through my list, if there are
3 other people who would like to speak, I would ask you to
4 raise your hand and I will call you up to the table.
5 And then you will identify yourself for the record, and
6 we'd be delighted to have you speak.  If I don't
7 recognize you right away, it's just because I don't have
8 your name on the list.
9           I'd now like to recognize Drucilla Ramey from

10 Golden Gate University School of Law.
11           MS. RAMEY:  Good afternoon, and thank you very
12 much for allowing this opportunity.
13           I'm a former MALDEF employer and was for 17
14 years executive director and general counsel of the San
15 Francisco Bar.  I also served as executive director of
16 the National Association of Women Judges, and most
17 recently -- although I'm now Dean Emerita -- as Dean of
18 Golden Gate University School of Law.
19           I'm a recipient of the Margaret Brent Award,
20 and over the last 40 years I have inaugurated and
21 directed literally dozens of diversity-related programs,
22 including at the behest of Dennis Archer the
23 establishment and direction of the California Minority
24 Counsel program.
25           I speak here today as Chair of the Board of
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1 Equal Rights Advocates, one of the nation's leading
2 women's rights organizations, and with others on behalf
3 of the section formerly known as IR&R which is now a
4 section on Civil Rights and Social Justice, and also on
5 behalf of SCLAID.
6           Shortly after I became head of the San
7 Francisco Bar, we conducted a comprehensive survey
8 conducted by sociologists, not lawyers, so it had some
9 validity, and we found we had a crisis in San Francisco

10 with respect to racial and ethnic minorities.
11           And over those ensuing years, large law firms
12 and corporations and really the entire Bar perceived a
13 looming crisis and literally moved millions of dollars
14 over to the San Francisco Bar -- and to me, as a civil
15 rights lawyer, you can imagine how surprised I was --
16 for programs intended to do something about this and to
17 stop this trend.  And we truly began to turn things
18 around, I think.
19           But if there was one thing I irrefutably
20 learned over these years is that if you want to effect
21 change in this profession, if you really want to
22 integrate this profession, you have to go to the top --
23 to the top of the law firms, to the general counsel of
24 leviathan corporations, and to the top of the legal
25 profession and that would be the American Bar
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1 Association.
2           And that is why I come to this committee today
3 and before you today because YOU are the top.  You are
4 the ones who determine what every single lawyer in this
5 country perceives to be ethical, and you have the power
6 to incentivize them and to be what is called a bias
7 interrupter.
8           To incentivize us to educate ourselves about
9 the implicit biases every single one of us carries

10 around -- and if you have any doubt, take the Harvard
11 study and you will be dismayed and disappointed in how
12 wrong you are -- and many of the ABA's own studies.
13           But what they all show is that such education
14 causes us -- provided, you catch on things like implicit
15 bias and explicit bias -- it causes us to question our
16 own views of our own objectivity and to re-examine what
17 we do.  And an ethical rule makes all of us accountable.
18 Accountable for the actions that we do acting on those
19 biases.  And if there's one thing that the implicit bias
20 study show, that kind of incentive is one of the few
21 things that seems to break through and actually work.
22           So congratulations on issuing this rule draft
23 because make no mistake about it, despite all the
24 efforts that have been made today by the people all over
25 this room and at this conference, we really stand at the
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1 precipice of an almost unthinkable re-segregation of the
2 legal profession in my view.
3           Never forget that this is an organization that
4 for its first 40 years did not admit women, and until
5 1962 did not admit African-Americans, even judges, as
6 members.  And the L.A. County Bar didn't admit blacks,
7 for example, until 1959.
8           You have and will hear today from the real
9 parties in interest, and while listening to us, remember

10 what Justice Byron White had to say about Thurgood
11 Marshall: "He would tell us things," said White, "that
12 we knew and would rather forget, and he told us much
13 that we did not know, due to the limitations of our own
14 experience."
15           So just a couple of salient statistics, and
16 I'm not going to run through the long litany, but
17 suffice it to say that women equity partners have sort
18 of languished at about 15 to 17 percent from time out of
19 mind.  Their representation among associates has
20 actually fallen in all but one of the last six years.
21 They earn more than $250,000 less than their equivalent
22 male counterparts.  It reminds me of the great New York
23 cartoon of the slightly hammered guy in the bar saying
24 to the bartender "You know, sometimes I feel like I'm a
25 man caught in a woman's salary."
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1           Meanwhile, minority partners in the big firms
2 stand at 5.4 percent, which is about the level of the
3 first retention goals ever set by the San Francisco Bar
4 Association in 1988.  And among African-Americans who
5 stand at only 3.2 percent of law firm populations, their
6 percentage of associates has dropped essentially every
7 year of the past six years.  And Mexican-Americans and
8 Native Americans and some Asian groups similarly
9 languish at shamefully low levels.

10           So let's just say you could shoot a cannon
11 through a room of chairs of law firms and you really
12 wouldn't have to worry much about taking out a single
13 woman or person of color.
14           And as to law students, since the passage of
15 Proposition 209 and similar initiatives,
16 African-Americans, Mexican-Americans, and Native
17 Americans and some Asian groups have been decimated in
18 the law schools.  Their populations have been decimated
19 and they remain decimated.  So to feel that, well, the
20 pipeline can cure this is simply not the case.
21           And the truth is that every single one of
22 hundreds of studies, it seems, performed on this
23 shameful reality, they have demonstrated that one of the
24 primary factors driving our exclusionary profession is
25 staggeringly high levels of, well, bias whether it be
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1 explicit or implicit.  And let us not forget the
2 timeless words that I quoted the last time I was here,
3 the head of a major law firm said "We don't have to
4 worry that much about implicit bias, here we have so
5 much explicit bias."
6           But bias and prejudice pervade our profession
7 at every level: some conscious, perhaps much
8 unconscious, but very damn near the conscious level, I
9 would postulate, with little or no adverse consequences

10 to the perpetrators.  Whether it's the faculty law
11 member on a law school hiring committee who said of a
12 distinguished Japanese-American faculty candidate,
13 "Well, hell, are we going to just take any Sony off the
14 shelf"; or the powerful white male partner who told a
15 pregnant junior partner "You either run with the nannies
16 here or you run with the wolves"; or the
17 African-American associate who was told that "This is
18 just a tar baby of a case"; or the white lawyer saying
19 to a Latino lawyer whose beeper went off "Must be your
20 dealer calling"; or the partners who can't distinguish
21 among black candidates who really don't look anything
22 like each other or their long-time colleagues, for that
23 matter.  And to the nearly all white male compensation
24 committees in most firms that make the highly subjective
25 decisions in what former Irvine GC and now noted
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1 consultant Peter Zoyhauser has denoted to be "a
2 veritable petri dish, bias."  And he goes on to say that
3 "Some firms" -- and he ought to know -- "are places
4 where the levels of ignorance and bias is alarming."
5           There's been much written about the
6 differential consequences of exactly the same behavior,
7 but I'd like to quote from Marlo Thomas who said, "You
8 know, if you're a man, you have to be an axe murderer to
9 be called ruthless.  If you're a woman, all you got to

10 do is put somebody on hold."
11           These are attitudes and unchecked behavior
12 which translate into exclusion, the kind of exclusion
13 that every-day pile up of micro insults that Eva
14 Patterson, a black law leader in San Francisco, as I
15 believe I mentioned before, wears a T-shirt that says
16 "Of course I'm tired.  I've been Black all day."
17           So here I am today to urge that you adopt this
18 long overdue ethics rules that joins those of many
19 states who were far ahead of us, the ABA.  A rule that
20 says once and for all that manifestations of bias and
21 prejudice in our professional lives are unethical, and I
22 do believe that language is far preferable to the
23 current language, but we'll get into that in a minute.
24           And use the language of the judicial code
25 which not only, of course, applies to judges for their
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1 own behavior, it's the standard that they are to use
2 when judging lawyers who appear before them or lawyers
3 who are involved in any case in which they are involved.
4           So it is language which applies to judges that
5 is in fact a different standard from what the ABA is
6 proposing to apply to essentially lawyers who don't
7 appear in court, I suppose.
8           And lastly, I would most strongly urge you to
9 eliminate the "knowingly" word, as our esteemed

10 president talked about, a standard which exceeds that of
11 most civil rights, if not all civil rights statues, and
12 would I think effectively gut the rule.  I urge you to
13 instead adopt the judicial rule standards and those of
14 numerous states -- like, for example, Indiana and
15 Massachusetts that don't use a modifier at all,
16 Washington state that bars conduct that a reasonable
17 person would interpret as manifesting bias or prejudice,
18 which is basically a negligence rule, or New Jersey
19 which uses the standard "intended or likely to cause
20 harm or misery" which uses the known, knows or should
21 have known standard.  These and numerous other states
22 and judges across the country have not found these
23 standards to be unenforceable or unworkable.
24           Take, for example, U.S. Magistrate Paul Grylls
25 recent imposition of sanctions for sexist statements
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1 made in a case he was involved in, that he said "Harm
2 the women who regularly endure similar treatment, but
3 also denigrate the legitimacy of the legal system itself
4 and reflects and reinforces the male dominated attitude
5 of our profession."
6           And I'd like to close with a statement by Bill
7 Clinton at a White House Call to Action, which was
8 supposed to be sort of like in the meeting under John
9 Kennedy that started the Lawyers Committee for Civil

10 Rights many years before, and it was a call to action
11 because of exactly the issues that we're now discussing
12 today, and he said "Today thanks in large measure to the
13 efforts of our lawyers, Americans of all backgrounds and
14 colors and religions are working, living and learning
15 side by side.  The doors of opportunity are wider than
16 ever.  But while we may have torn down the walls of
17 segregation, there are still a lot of walls in our
18 hearts and in our heads, and sometimes we are aware of
19 these walls in our hearts but we have to test them
20 against our habits."
21           How are we going to build one America if the
22 legal profession, which is fighting for it, does not
23 reflect it.  We can't do it.  Thank you.  (Applause)
24           MR. LYNK:  Thank you very much.
25           Ms. Ramey, are there any questions you have of
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1 the panel?  Thank you very much.  That was very
2 effective.
3           Past president Bellows.
4           MS. BELLOWS:  Actually, I would like to speak
5 but I don't want to go out of order, so why don't you
6 honor the list you have.  Thank you very much.
7           MR. LYNK:  I'd now like to recognize Debi
8 Perluss from the Commission on Disability Rights.
9           MS. PERLUSS:  Thank you, Mr. Chair.

10           My name is Debra Perluss.  I'm an attorney
11 with the Northwest Justice Project in Seattle,
12 Washington that's a legal aid program.  I'm here in my
13 capacity as a member on the Commission of Disability
14 Rights, and I was also our delegate to the working group
15 when drafting of the rule.
16           I believe that Ms. Ramey certainly made the
17 case for the need for this rule.  It is critically
18 important.  It's important beyond the ABA and the
19 profession itself.
20           I would like to add just some conceptual
21 aspects of what the rule is focused on.  First of all, I
22 believe that rules of professional conduct in general,
23 while perhaps aspirational in a lot of ways, really
24 define the minimum standard of conduct for the
25 profession.  It's the standard of conduct below which
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1 lawyers should not fall, and I think that that's an
2 important thing to put in context with respect to this
3 rule.  This is not what we hope to have lawyers conduct
4 reflect.  We appreciate that it's a minimum standard
5 below which their conduct should not fall.
6           The rule addresses or seems to address
7 conduct, not thought.  That's important because the
8 conduct that it's aimed to address is conduct that is
9 both purposeful and harmful regardless of whether the

10 word "knowing" is there or not.
11           It's a critically important rule from the
12 perspective of a profession that is dedicated to justice
13 and fairness as its hallmark.  The profession itself
14 should have a basic hallmark of non-discrimination and
15 inclusion both within and among the profession, and so
16 the scope related to the practice of law I think is
17 really important.
18           It is needed as a professional imperative
19 regardless of the level of incidents or degree of actual
20 misconduct that is prosecuted with respect to this rule
21 or has been prosecuted in the states that already have
22 the rule.  And I believe we've already stated that
23 almost half the states have the rule, so it's not
24 radical in that sense.
25           From the perspective of persons with
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1 disabilities, Ms. Ramey gave the statistics with respect
2 to women, minorities, other groups.  But really persons
3 with disabilities are grossly under represented in the
4 major law firms, particularly with respect to
5 partnerships and governance within the profession.  And
6 that's certainly true for persons with visible
7 disabilities and persons with invisible disabilities,
8 disclosing those invisible disabilities for fear of
9 discrimination, and nobody should be in that kind of

10 situation, should not live with that kind of fear.
11           Our comments, I think, reflect some of the
12 things that both President Brown stated and Ms. Ramey
13 stated with respect to what is the intended scope of
14 harassment and discrimination.  Do those terms
15 adequately include the concepts of bias and prejudice
16 and the manifestations of bias and prejudice.  The last
17 two comments have really focused on bias and prejudice
18 with respect to manifestation.
19           We are concerned, notwithstanding the value of
20 simplicity of language -- and this is a very simple,
21 straightforward rule -- and brevity that I believe the
22 drafters have attempted to achieve, we want to make sure
23 that the notions of bias and prejudice are adequately
24 incorporated into the concepts that are contained within
25 the rule.
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1           And finally, with respect to the concept of
2 knowing, we understand that this is intended as a
3 disciplinary rule, not as a standard for civil
4 liability, but as to whether or not a lawyer should be
5 disciplined with respect to their conduct that may rise
6 to the level of discrimination, bias, prejudice.  Given
7 the unique nature of how discrimination occurs with
8 respect to persons with disabilities, we believe and we
9 have previously asked that a comment be included with

10 respect to the definition of discrimination being a
11 failure to accommodate or modify practices and behaviors
12 with respect to persons with disabilities.
13           If knowing remains in the rule -- and we're
14 not saying it should or shouldn't -- but if it remains
15 in the rule, we believe it's critically important and,
16 in fact, even more important for the comment to reflect
17 that the refusal to grant reasonable accommodations or
18 modifications requested by a person with disability may
19 constitute a knowing discrimination under the rule.
20 Thank you.
21           MR. LYNK:  Thank you very much, Ms. Perluss.
22           Are there any questions?  Mark Agrast?
23           MR. AGRAST:  Thank you, Mr. Chairman.  And I
24 just wanted to ask for a little bit of clarification on
25 the point about incorporation of bias and prejudice.
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1           The draft that we have before us excises the
2 existing language from the comments, so those words now
3 no longer appear in either the black letter or the
4 comment.  I assume that's the source of the concern.
5           So is the recommendation that that language be
6 somehow re-incorporated into the comment or the black
7 letter?
8           MS. PERLUSS:  We believe it should be
9 reflected certainly in the comment.  If the intent by

10 using the terms harassment and discrimination is to be
11 directed simply to conduct, we want it to be clear that
12 discrimination sometimes involves very active behavior
13 and sometimes involves more subtle behavior.
14           And so we think it's very important for the
15 concepts of bias and prejudice, to the extent that those
16 things are manifested through the conduct that is
17 identified in the rule, that that be clear to all
18 concerned.  So at minimum it should be in the comment.
19 There is value, but we understand -- again, people have
20 argued about the enforceability of things such as
21 implicit bias.  And so we understand that as a
22 disciplinary rule that having vaguer concepts that
23 aren't specific to conduct could be a problem.
24           But we really strongly urge the definition or
25 that those concepts be incorporated into the conduct
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1 clearly expressly incorporated within a definition of
2 conduct that manifests discrimination.
3           MR. LYNK:  That's very helpful.
4           On Friday here at this meeting I gave a talk
5 to APRL, the Association of Professional Responsibility
6 Lawyers, about this rule, and I made the point that
7 under the current comment you have a narrow funnel,
8 which is the conduct must occur within the course of
9 representing a client.  So that's a very narrow sort of

10 bypass, and then it expands.  Once you can show it's in
11 the course of representing a client, then it's conduct
12 that manifests bias or prejudice, which is a very broad
13 catchall and it's not defined in the law.  It's very
14 amorphous.
15           And then it narrows again.  It's only
16 professional misconduct if it reflects adversely or is
17 prejudicial to the administration of justice.  So you
18 have a narrow entry, a broad sort of catechumen of the
19 type of words or conduct you're talking about that
20 manifests bias or prejudice, but it's only actionable if
21 it's prejudicial to the administration of justice.
22           What we were trying to do was to say we're
23 going to have a broad funnel at the top.  It's all
24 conduct that is related to the practice of law.  So
25 that's much broader than in the course of representing a
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1 client.  But because that was a broader entry, we
2 narrowed the conduct to be harassment and discrimination
3 because those are defined terms under the civil rights
4 laws and so those were more specific.
5           We have heard -- and I appreciate your comment
6 here that, nonetheless, there may be some merit to
7 retaining in some way the manifesting bias or
8 prejudice -- our thought was that it was the impact of
9 the conduct on others that we were trying to address.

10 So it was that your conduct resulted in harassment or
11 resulted in discrimination.  And we understand, by the
12 way, that harassment is technically a subset of
13 discrimination, but we all understand also that the
14 whole body of law has arisen around harassment so we
15 identified that separately.
16           So that's why those words were chosen as
17 opposed to this sort of amorphous standard of
18 manifesting bias or prejudice.  But with that
19 explanation, that doesn't -- I mean, we appreciate the
20 comment, we appreciate the clarification, and this is
21 certainly something we can take under advisement.
22           Thank you very much.
23           I'd now like to recognize Robert Weiner from
24 the Section of Civil Rights and Social Justice.
25           MR. WEINER:  Thank you.
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1           I am vice-chair of the Section of Civil Rights
2 and Social Justice, and I've been asked by our counsel
3 to speak with you today.  I am in my real life a partner
4 at Arnold & Porter in Washington, D.C.  I headed the
5 committee some years ago that restructured the
6 disciplinary system in the District of Columbia, and I
7 represented people before the disciplinary system in
8 D.C.  I'm a former member of the Commission on Women in
9 the Profession and of the task force on Gender Equity in

10 Lawyer Compensation.  And most importantly, I'm the
11 father of a young woman lawyer, which I must say
12 influences my perspective.
13           Some years ago a young associate of my firm
14 took a deposition out here in California, and I was out
15 here, too, preparing a different witness.  The lawyer
16 who was defending the deposition decided that to get her
17 off her game, he would harass, he would demean, he would
18 make not just suggestive comments, crude comments.  He
19 talked about her pretty little face and PMS, and all the
20 kinds of things that we all would regard as odious, and
21 he managed to keep a lot of it off the record.  She
22 still took an effective deposition, which in some ways
23 is the best revenge.
24           When she came back to the office, she was very
25 upset, and I was just outraged.  And after I was
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1 convinced that physical force was not a good option, we
2 considered the options and we decided that under the
3 circumstances there was not a whole lot back then that
4 we could do.  I just tried to convince her that the
5 other lawyer was a jerk and that it was probably a
6 testament to her effectiveness.
7           But, you know, unrequited outrage is really a
8 terrible feeling.  And if it was terrible for me, I can
9 only begin to imagine what it was like for her, and what

10 it was like for so many people who were subjected to
11 these kinds of experiences.
12           That's why I applaud the proposal to add Rule
13 8.4(g) to the Rules of Professional Conduct.  It's
14 really important.  We, as lawyers, are the custodians of
15 the judicial system of the rule of law, and when lawyers
16 discriminate, it undermines not only our own credibility
17 but the credibility of the system itself.
18           I do want to say a word about the intent
19 standard of the proposed rule.  The proposed rule makes
20 it a disciplinary violation for a lawyer knowingly to
21 discriminate, and the problem is that knowingly is a
22 defined term and it doesn't fit in my view.  Rule 1.0(f)
23 says it knowingly denotes actual knowledge of the fact
24 in question.  So what is the fact in question?  When
25 rule 8.4(g) refers to "knowingly" discriminating, what
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1 is it that you need to know.  It begs the question to
2 say you need to know you're discriminating because the
3 civil rights laws allow you to draw some distinctions
4 between individuals on the bases that for some reasons
5 would be inadmissible or inappropriate.  And what if
6 you're handling a discrimination case?  It's inherently
7 necessary to draw distinctions.
8           Under the civil rights laws, it's illegal to
9 engage in such discrimination with discriminatory

10 intent.  But it doesn't make sense to say that knowingly
11 requires you to know what your own intent is.  It
12 becomes circular and just inept.
13           There's another problem.  Many people who are
14 racists or misogynists or anti-gay don't realize they
15 are or they don't think there's anything wrong with what
16 they're doing.  Do they knowingly discriminate?  Many
17 harassers have the warped view that women want them to
18 do what they're doing.  Are they knowingly
19 discriminating?  There are people who have the misguided
20 idea that people with a disability are incapable and
21 you've all seen the phenomenon of people talking more
22 loudly and more slowly to someone who's in a wheelchair.
23 Are they knowingly discriminating?
24           And then there's the whole area of implicit
25 bias, which has been documented in an alarming level.
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1 How does knowingly fit those situations?
2           I think there's a large body in law defining
3 the requisite intent of civil rights laws.  The
4 disciplinary system really doesn't need to add any
5 clause, and I would say that no intent needs to be
6 specified.
7           And the reason there's no need to add a clause
8 here is that there is a screening mechanism for the
9 frivolous or tactical claim which is, I will admit as a

10 defense lawyer, my first thought is how could this be
11 used tactically against someone inappropriately.  Or if
12 the situation is just too unequivocal or unclear or
13 unsuitable for the disciplinary system, the Bar counsel
14 is the screen.
15           The proposal doesn't create a cause of action.
16 It's a rule enforced by the disciplinary authorities,
17 and they have to determine whether to bring a complaint.
18 And in most jurisdictions that requires some threshold
19 determination of probable cause.  In the District of
20 Columbia I know that a tactical use of the disciplinary
21 rule generally gets screened out by Bar counsel, and the
22 accused person never even hears about it and is spared
23 the anxiety.
24           I think that that's appropriate.  I think
25 there are other intent standards that are appropriate.
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1 But I think since this is a model rule and the states
2 will have the opportunity to interpret it and to apply
3 it, that there really is no need to get into this
4 thicket.  Thank you.
5           MR. LYNK:  Thank you very much.
6           Mr. Weiner, in your recitation of your many
7 incidents of service to the Bar, I think you forgot to
8 mention you were president of the District of Columbia
9 Bar.

10           MR. WEINER:  Yes, I was, and I had a terrific
11 president elect.  (Laughter)
12           MR. LYNK:  We won't go there.
13           But in the District of Columbia, am I correct
14 that there is a black letter rule prohibiting this type
15 of discrimination?
16           MR. WEINER:  I think the rule prohibits
17 discrimination in -- I think this proposal is broader
18 than the D.C. rule in how it relates to the practice of
19 law, and I think that the D.C. rule is more limited to
20 maybe primarily employment kinds of situations.
21           MR. LYNK:  But under that provision, my
22 understanding is there have not been -- one of the
23 concerns, as you alluded to, was frivolous claims or
24 multiple claims, has that been a problem in the District
25 of Columbia to your knowledge?
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1           MR. WEINER:  Not to my knowledge.
2           MR. LYNK:  Okay.  Are there any other
3 questions?  Thank you very much.
4           I'd now like to recognize Ms. Wendi Lazar from
5 the ABA Commission on Women in the Profession.
6           MS. LAZAR:  Good evening -- good afternoon.
7 It's light outside.  Thank you for having this hearing
8 and for letting all the voices that need to speak on
9 this rule speak.

10           I will begin to speak a little bit from the
11 Commission on Women, that perspective.  I'll introduce
12 myself to those of you who don't know me.  I am a
13 Commissioner on the commission, the ABA Commission for
14 Women in the Profession, and I also have the unique
15 practice of actually representing lawyers, most of my 22
16 years of practice, who have had discrimination issues
17 and harassment issues all across the country and
18 actually even overseas.  So my breadth of knowledge on
19 this subject is pretty vast.
20           I also am on the New York State Bar
21 Association, the Executive Committee for Diversity and
22 Inclusion and serve on the executive committee there.
23 I'm a member of the Labor & Employment Section of the
24 ABA, and have been Chair of the international section
25 there and active member for many, many years.
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1           I would like to speak first to the need for
2 the rule, which I think has been -- I'm not going to
3 repeat what others have said.  It's been adequately
4 supported the need for it.  But I will say, backing up a
5 bit, that the impediments for women at law firms and
6 across the legal profession -- whether it's the military
7 or the government, not just in law firms but in every
8 realm of practice -- the impediments for women bringing
9 complaints against their partners, against their

10 colleagues, against other supervisors who have made
11 their lives extremely difficult through harassment or
12 discrimination is an issue that we have seen since 1992.
13 The ABA has recognized that in a resolution but it
14 continues today in 2016.
15           And the impediments of bringing claims in
16 court -- and I will separate the court claims from the
17 ethics complaints -- but in court the impediments are
18 great.  We now have many, many firms that insist on
19 arbitration provisions so that it's almost impossible to
20 bring these cases in court.  If you look at the history
21 of cases of harassment and discrimination that have been
22 brought by both men and women of color as well as other
23 folks that have been discriminated against for a host of
24 reasons in this ethics rule, you will find that judges
25 are loathe for the most part to police their own
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1 profession.
2           You will also, again, look at the increased
3 number of mandatory arbitration provisions for partners
4 and associates in law firms across the country.  It's
5 getting very difficult to actually publicly bring any of
6 these issues to the forefront.  Even when women in
7 particular bring these complaints to the forefront, what
8 happens in law firms is that they are often asked to
9 leave, sometimes it's through negotiation they get to

10 leave, but they are shunned, and they are shunned if
11 they publicly bring these claims against those who are
12 supervising them.  And so for them, they're leaving the
13 profession.
14           And I think all of us in this room have an
15 ethical responsibility to really think about the fact
16 that we want women retained in the profession of law.
17 We certainly want them respected, and we certainly want
18 to give them an equitable opportunity to voice their
19 concerns about their conditions of employment in the
20 workplace.
21           So for those reasons I think this Rule 8.4(g)
22 is absolutely not just important but it's critical and
23 crucial to retaining women in the profession.
24           I will now address the specific pieces of the
25 rule.  I agree with what the president had said and
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1 those have spoken before and those who have written out
2 their problems with the "knowingly" standard.  Certainly
3 as an employment lawyer myself, I know that the federal
4 courts and the state courts have not made that standard
5 that high.  And so a knowing standard is way too high
6 for an ethics rule.
7           As I just said before, we want to make it
8 easier for women, not more difficult for women to be
9 able to voice their concerns if there is harassment in

10 the workplace or discrimination, not more difficult than
11 the standard that exists in our federal and state courts
12 today.
13           The second area that the commission is
14 concerned about is the issue related to the practice of
15 law, and how related to the practice of law -- while we
16 understand that no one wants to engage in the privacy
17 and the private aspects of a lawyer, we're concerned
18 that so much sexual harassment and bullying against
19 women actually takes place on the way home from an event
20 or in a limo traveling on the way back from a long day
21 of litigation.  And so we're concerned about how to
22 articulate the actual relationship of the practice of
23 law and the management of law to the actual occurrence
24 of these events.
25           The New York rule I will say -- which I am
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1 most familiar with being a New York attorney -- the New
2 York rule addresses this by being specific about other
3 terms and conditions of employment.  So what are the
4 effects of harassment and discrimination on those who
5 have been discriminated against.  Some of these events
6 are in hiring and promotion and other conditions of
7 employment.
8           So I would ask those in the room to
9 contemplate actual language that may give an example in

10 the comments to terms and conditions of employment
11 determining what behaviors actually effect the terms and
12 conditions of employment in the legal profession as it
13 effects women and others who have been discriminated
14 against in terms of their hiring and firing and failure
15 to promote.
16           This is an issue that I think is relevant and
17 one that the Commission will likely detail after this
18 hearing.
19           I thank you for your time and appreciate the
20 opportunity to speak.
21           MR. LYNK:  Thank you very much.
22           Ms. Lazar, I have a question.  The first
23 sentence of the comment says "Paragraph (g) applies to
24 conduct related to a lawyer's practice of law including
25 the operation and management of a law firm or law
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1 practice."
2           Is it your thought that that does not
3 adequately capture what you're trying to see this
4 address?
5           MS. LAZAR:  Well, I think the practice of law,
6 if we look at it very broadly, people practice law when
7 they go out for dinner after a litigation and events
8 occur or after an event which much of the harassment
9 that occurs happens, unfortunately, not sitting in

10 conference rooms, not sitting with clients in meetings
11 and not in the courtroom.  Sexual harassment actually
12 occurs when groups of lawyers go out after a long day at
13 the office.  Usually a partner's there, somebody who is
14 in a supervisory or management position, but I think we
15 have to be very careful not to exclude events that
16 happen outside of the "practice" of law or the
17 management of a firm.  That's what concerns us.
18           MR. LYNK:  But those events would be -- and,
19 again, we're not drafting this on the fly -- but it
20 would be events that are somehow connected in some
21 way -- for example, it would be you said yourself a
22 party after a litigation where people go out to
23 celebrate or commiserate, depending on the results, but
24 that's the kind of -- a limousine sometimes, you know,
25 the lawyers work late.  They get a limousine home and
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1 they may share it.  That's what I gather you're -- it's
2 those sort of events that are somehow connected to the
3 practice of law but may not be the operation of a law
4 firm.
5           MS. LAZAR:  Exactly.  That's precisely our
6 point is that we're very concerned that to say that
7 these events are social events as opposed to
8 professional events is something that we're concerned
9 about.

10           MS. KIM:  I was going to say it would be
11 helpful -- certainly we don't want to draft on the fly,
12 but I think it would be helpful to receive proposed
13 language for the comment section.  I can imagine, for
14 example, there are like official celebrations after a
15 closing.  It's not purely social.  People who are on the
16 team are expected to be there.  Those I think are the
17 kind of quasi, I guess, social events that we feel are
18 connected to the practice of law that we would want to
19 capture, but is not currently captured in the comment.
20           MS. LAZAR:  Right.  I think if the comment
21 itself didn't go back over saying that it had to be in
22 the practice of law specifically, the rule itself -- the
23 black letter rule would be okay because it says
24 "precisely related to the practice of law."
25           I think what happens is you go on to say
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1 "applies to conduct related to a lawyer's practice of
2 law, including the operation and management of a law
3 firm or law practice."  That's really rare.  It becomes
4 so precise that it really does take away from the black
5 letter rule which says "related to the practice of law."
6           We all understand that nobody wants to tell
7 lawyers how they can operate in their social lives and
8 their leisure lives.  But, unfortunately, where
9 harassment occurs is not necessarily within the business

10 of law and the day of a law firm but usually occurs
11 outside of that frame.
12           And I will say also if you look at some of the
13 cases that have actually come through the courts on
14 sexual harassment in law firms, there's one recent case
15 that was a New York case this summer where actually the
16 law firm had asked women lawyers to sign a waiver so
17 that they would have to waive their rights to sue the
18 firm if they attended social events after hours.
19           I just note this because it's actually in the
20 transcript.  I'm not giving away any confidential data.
21 It's in the transcript of this case.  So if this is what
22 we're talking and doing about this issue, there's got to
23 be an ethical way to set parameters that does not
24 require women to waive their rights.
25           And I really feel strongly that this rule, not
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1 only for all the reasons that have been articulated, but
2 there has to be a way -- and I think the president said
3 it so aptly.  She said unethical behavior.  We're not
4 talking about just illegal behavior.  We all understand
5 that Title 7 defines illegal behavior.  We're talking
6 about unethical behavior.  And we are the keepers of the
7 gate.  People look to lawyers to understand how they
8 should act in corporations and small businesses.  We
9 need to be able to feel good about what we tell our own

10 young lawyers coming up and what their ethical
11 responsibilities are.
12           MR. LYNK:  Well said.  Thank you very much.
13           MR. AGRAST:  I just want be sure I understand.
14           You do support the change from the old
15 language focused on representation to conduct related to
16 the practice of law.
17           MS. LAZAR:  Yes, I do.
18           MR. AGRAST:  You're comfortable with that.
19           MS. LAZAR:  Yes, I'm comfortable with that.
20           MR. AGRAST:  That it is sufficiently broad
21 without being overly broad.
22           MS. LAZAR:  Exactly.  I just think it's undone
23 in the comment.
24           MR. AGRAST:  Thank you.
25           MR. LYNK:  Thank you very much, Mr. Agrast.
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1           Our next speaker testifying is Ms. Kristen
2 Galles on the Section of Civil Rights and Social
3 Justice.  Kristen, is that your trial book?
4           MS. GALLES:  Well, I wanted to be ready for
5 questions.  We've been working on this a long time.
6           Good afternoon.  My name is Kristen Galles.
7 I'm here today as the representative of ABA's Commission
8 on Sexual Orientation and Gender Identity.  I am a
9 member of the Governing Council of the Section of Civil

10 Rights and Social Justice, and I am a long-time member
11 of the ABA itself.
12           I am also a civil rights litigator who
13 witnesses discrimination and harassment by lawyers in my
14 daily work, and who has witnessed and experienced
15 discrimination in the profession and by lawyers in the
16 profession.  I have seen and lived and continue to see
17 and live this problem.
18           Two years ago, as the Chair indicated, the
19 SOGI and the ABA's other Goal III entities came together
20 and asked SCEPR to explore amending the ABA rules for
21 professional conduct to expressly address discrimination
22 in and by the profession.
23           SOGI wants to thank the committee and in
24 particular its Chair, Myle Lynk, for taking that request
25 seriously and for drafting a proposed rule for public
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1 comment by the members of the association.
2           SOGI and the Section of Civil Rights and
3 Social Justice strongly support the addition of a new
4 Model Rule 8.4(g) that expressly makes discrimination
5 and harassment by lawyers professional misconduct.  We
6 believe that this new rule should be in the black letter
7 law of the rule itself and not just in a comment
8 because, one, not all states that adopt the ABA rules
9 also adopt the comments.  And, as was mentioned before,

10 only black letter rules, not the comments, are actually
11 enforceable.  And, finally, the issue is too important
12 to be reflected as an afterthought in a comment.
13           When I first took on this issue of amending
14 the ABA Model Rules, I think I was a bit naive because
15 I thought it was a no brainer.  I thought it was
16 obvious.  It had been 17, 18 years since it had been
17 tried before, and I thought the whole world had changed
18 enough that it was time to push this issue again.  But
19 in pursuing this, I'm learning that maybe it hasn't
20 changed enough.
21           So SOGI has prepared some written comments
22 that are very detailed about the technical aspects of
23 the proposed rule, but I thought it would be important
24 before diving into that minutiae is to step back and
25 consider why a rule is so needed and so important at
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1 all.
2           Lawyers are the foundation of American
3 government, the justice system, and society in general.
4 Lawyers are often the people who make the laws,
5 interpret them and enforce them.  We are the guardians
6 of the constitution and civil rights.  We are THE
7 people, THE profession charged with ensuring equal
8 justice under the law for all Americans.
9           Lawyers matter.  And it is because lawyers

10 matter so much to the function of our society that our
11 ethical rules and the ABA's Model Rules of Professional
12 Conduct must establish high standards that hold lawyers
13 accountable when we violate that public trust.  Lawyers
14 undeniably do violate that trust when they discriminate,
15 harass or otherwise manifest bias or prejudice whether
16 in the practice of law or in their professional
17 activities.
18           The American Bar Association is not just a
19 trade association of lawyers.  There are some members
20 who think that's all we are, but we are not.  If we're
21 going to retain our credibility and our prestige, we
22 have to stand for something much more.  Thus, the
23 mission of the Bar itself is more profound.  It states
24 that mission as "to serve equally our members, our
25 profession and the public by defending liberty and
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1 delivering justice as the national representative of the
2 legal profession."
3           To advance that mission the ABA adopted just
4 four core goals.  We are an organization of hundreds of
5 thousands of members that is very complex and includes
6 its internal government and many committees and
7 commissions, and yet we have whittled down our purpose
8 to four main goals.  And Goal III seeks to eliminate
9 bias and to enhance diversity.

10           It's specific objectives for that Goal III
11 include, again, within the ABA's own statements "to
12 promote full and equal participation in the association,
13 our profession, and the justice system by all persons."
14 And No. 2, "to eliminate bias in the legal profession
15 and the justice system."
16           This is what the ABA says it stands for.  It
17 is the core of its mission.  It is its mission
18 statement.  If this is truly the case, and what the ABA
19 really stands for, then it's own rules of professional
20 conduct must reflect these same values.  Currently I do
21 not believe they do because there is no such rule
22 against discrimination, harassment, bias or prejudice
23 in the black letter rule itself.  And the rule that
24 exits in the comment is very limited, as the Chair has
25 already indicated.
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1           Yet many other professions, even though the
2 ABA has no such express rule, many other learned
3 professions do.  In the materials previously submitted
4 by the SOGI Commission, we provided copies of such
5 ethical rules from the American Medical Association, the
6 American Dental Association, the American Housing
7 Association, the American Psychological Association, the
8 National Association of Social Workers, the American
9 Institute of Architects, the American Association of

10 University Professors, the National Education
11 Association, and even the National Association of
12 Realtors.
13           So those professional organizations have
14 ethical rules against discrimination.  Yet the ABA, the
15 association of the nation's lawyers, has no such rule in
16 its ethical rules, even though as previously indicated,
17 lawyers are the professionals charged with ensuring
18 equal justice and enforcing the nation's laws against
19 discrimination.
20           The ABA has no such rule.  Even though the ABA
21 has a Model Rule, the ABA is supposed to lead and set
22 the standard for what those ethical rules should be.
23 Sadly, on this particular issue the states and not the
24 ABA have taken the lead.  While there are nine states
25 that have adopted Model Rule 8.4's comment on bias, 23
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1 states and the District of Columbia have established
2 completely separate black letter rules that address
3 bias, prejudice, discrimination, and harassment in some
4 way or another.  That's nearly half the nation,
5 including states with far more than half the population
6 are ahead of the ABA on this issue.  Those states are
7 populous states like New York and Florida, and it
8 includes red states like Indiana, North Dakota, and
9 Missouri.  They are ahead of the ABA on this issue.

10           There is clearly a disconnect between our
11 rhetoric and our actions.  This disconnect matters
12 because the citizens we serve and the clients we serve
13 do not think we are living up to the ABA's mission or
14 its goals.
15           One of the things I did in looking into this
16 and to demonstrate why we need such a rule is I looked
17 back at what happens when they amended the judicial
18 rules.  What did they look at?  Why did they add an
19 express rule and what mattered to them, and particularly
20 leading up to 2007 when they added additional
21 categories.
22           And what I encountered is that in 1999-2000
23 the ABA in conjunction with the National Center for
24 State Courts financed a massive national survey of
25 thousands and thousands of respondents with the purpose
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1 of determining how the public perceives lawyers and the
2 justice system.  It also hosted a national conference on
3 public trust and confidence in the justice system that
4 also examined the conduct of courts and of lawyers.  The
5 survey results from that study are quite embarrassing.
6 They are embarrassing to the profession.  They indicate
7 that we are failing in our mission.  They reveal that
8 men and women see lawyers and the courts very
9 differently.  Whites see lawyers in the profession

10 differently than African-Americans and Latinos, and the
11 poor feel most alienated of all.
12           Over 60 percent of the thousands of
13 respondents to the survey from all ethnic backgrounds
14 said that racial and ethnic minorities are treated less
15 favorably by lawyers and the courts.  That's 60 percent
16 of all.  The number is even higher if you survey only
17 the minority populations themselves.
18           The same held true for non-English speakers.
19 Even the rich, White male respondents indicated that
20 minorities and non-English speakers are treated far
21 worse than they acknowledge that they are.
22           56 percent of the respondents said juries do
23 not reflect the makeup of their communities.  Minority
24 populations think the situation is even worse.
25           80 percent of the survey respondents,
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1 including wealthy folks said that wealthy people are
2 treated better than those of lower social and economic
3 status by lawyers and the courts.
4           And it's important to say this different
5 treatment was not just about what kind of justice their
6 influence could buy or how much access to justice they
7 could get because they didn't have the money to get a
8 lawyer.
9           This survey looked at fundamental things about

10 respect and dignity and just basic politeness about how
11 you treat the public as a human being.  It was about how
12 lawyers, judges, and court personnel treat low income
13 people.  They found that lawyers call people of lower
14 socioeconomic status by their first names.  They dismiss
15 them as less credible and blatantly do it in court.
16 They do not listen to them and do not pay attention to
17 what they even have to say.  It's as if they are
18 invisible to lawyers and in the court system.  They are
19 treated as less valuable citizens, less valuable
20 victims, and less credible witnesses simply because of
21 their socioeconomic status.
22           And I wanted to emphasize that because I know
23 that there is some controversy about the inclusion of
24 socioeconomic status.  And the inclusion is not intended
25 to prevent people from being legal aid lawyers, and it's
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1 not preventive of big firms saying, "Hey, we only
2 represent people who can pay us."  That's not the
3 intent.  The intent is that on a day-to-day basis
4 lawyers are nasty to people who don't come from the
5 elite, privileged or higher socioeconomic backgrounds
6 that they do, and in the justice system that has to
7 change.
8           The number one problem that respondents
9 reported about lawyers was the perception of the unequal

10 treatment of women, minorities, and the poor.  This
11 number one problem was designated as more important than
12 the cost of legal services or access to the justice
13 system itself.  They simply thought they were being
14 treated as less.
15           Overall only 14 percent of the respondents to
16 this ABA supported survey expressed confidence in the
17 lawyers and the legal profession.  That is really
18 damming.  14 percent expressed confidence in how we
19 relate to the public.  Instead, they perceive lawyers as
20 being more concerned about their own interests than
21 those of the public or even their clients.  Again,
22 damming view of the public perception of lawyers.
23           They also surveyed some lawyers.  60 percent
24 of the lawyers who responded to the survey acknowledge
25 that there is indeed a problem and indicated that they
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1 and the Bar must take responsibility for fixing this
2 problem and for rebuilding public trust.
3           The national conference that examined the
4 survey findings and produced action plans made some
5 recommendations.  The top two were, one, developing and
6 disseminating model rules about best practices and, two,
7 examining the rule of lawyers and the impact of their
8 conduct on trust and confidence in the legal profession.
9           Now, there are also subsection suggestions

10 under the second thing I mentioned.  Those were to
11 educate lawyers about how their behavior impacts public
12 perception and public confidence in the legal profession
13 and the legal system.
14           Two, educate lawyers about how to reduce race,
15 ethnic, and gender bias; improve diversity in the
16 profession; and, four, examine the ethical rules and how
17 they can and should be changed to address these issues.
18           This was part of that ABA study and the
19 conference afterwards.  That conference urged the ABA to
20 serve as a catalyst for change among state and local
21 bars on this issue and this crisis of public confidence.
22 Yet, 15 years later we still have no ethical rule that
23 demands that lawyers not discriminate or that they not
24 treat women, African-Americans, Latinos, Asians, low
25 income people, disabled, and others differently.
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1           Now, I state that survey, one, because it was
2 relied on in amending the judicial code, though also
3 because it was ABA funded and ABA conference and such.
4 But the National Center for State Courts has conducted
5 periodic follow-up surveys.  They haven't been as
6 extensive and they focused more on the legal system and
7 the justice system as opposed to specific individual
8 lawyer behavior.  But the results are still
9 enlightening.

10           The last one was last year and came out in
11 October, and it said 42 percent of African-Americans do
12 not think the legal system is fair or impartial for
13 people like them.  Only 32 percent of minorities think
14 that the legal system provides equal justice for all.
15 Only 50 percent of African-Americans think the legal
16 system treats them with dignity and respect.  Only 35
17 percent of minorities think courts are not biased
18 against them.  And 42 percent of minorities think that
19 courts and people in the legal system don't even listen
20 to what they have to say.
21           The public has even less faith in how the
22 legal system treats poor people.  The overwhelming
23 percentage believe that the system favors the wealthy
24 and corporations over themselves.
25           The National Institute of Justice also
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1 examined numerous public surveys.  They sort of did one
2 of those survey of the surveys or a review of the
3 surveys, and it reached similar conclusions to these
4 other surveys.  In them even wealthy whites acknowledge
5 that there's a problem and that there are differences,
6 and I will provide for the section the information
7 relating to these surveys.
8           Do you need me to stop?
9           MR. LYNK:  Or to close.

10           MS. GALLES:  What?
11           MR. LYNK:  Your testimony's been terrific and
12 it's very helpful, but we do have a time --
13           MS. GALLES:  To stop.  Okay.  Let me do one
14 more page.
15           The ABA has set up Commissions on Minority
16 Opportunities, Commission on Women in the Profession,
17 and more recently Commissions on Disability and SOGI.
18 It has set up committees and pipelines in order to
19 address issues.  I also meant to say that this
20 discrimination that the public sees by us also exists
21 within the profession itself.  And I think other people
22 have already established that that discrimination exists
23 within the profession itself.  And the ABA, despite
24 setting up commissions, despite setting up committees,
25 despite passing numerous policies about thou shalt not
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1 discriminate, it continues.  Those policies and those
2 commissions are simply not solving the problem.  The ABA
3 therefore must take a stronger stand against
4 discrimination and for diversity in the profession by
5 making it a part of the ABA Rules of Professional
6 Conduct.  It must set an ethical standard that, if
7 adopted by the states, lawyers will be bound to follow.
8           And as the Chair indicated, this is an issue
9 that started with the ABA's Commission on Minorities

10 and Opportunities in the Profession.  And even the Task
11 Force on Minorities in the Justice System in the early
12 1990s all recommended a rule like this after surveying
13 what was going on in the legal profession.  Sadly, the
14 ABA did not respond accordingly.  Discrimination
15 continues.  Something is clearly wrong.
16           Now, as to the specific concerns or praise for
17 the language of the rule, we have prepared written
18 comments.  We've provided those to the Chair.  Our
19 primary focus is on the "knowingly" and the intent.
20           And the second issue, as the SOGI Commission,
21 we must speak up for our members, and our members want
22 to see gender expression in it, and the memo explains
23 that.
24           MR. LYNK:  Thank you very much, Ms. Galles.
25 And on a point of personal privilege, I just want to
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1 recognize the incredible work Kristen has done on behalf
2 of this effort from the very beginning, and you have
3 just been at the forefront of this effort, and it is
4 deeply appreciated and it is acknowledged and
5 recognized.  And I also appreciate you pointing out at
6 the beginning of your remarks I misspoke.  You were
7 speaking on behalf of the SOGI Commission, the
8 Commission on Sexual Orientation and Gender Identity.
9 So thank you.

10           MS. GALLES:  And I return the accolades to the
11 Chair.  Thank you.
12           MR. LYNK:  Thank you very much. (Applause)
13           I'd now like to invite anyone else who would
14 like to speak to come forward.  I'm going to ask Past
15 President Laurel Bellows to come forward first and then
16 we will get to you.  Past President Bellows.
17           MS. BELLOWS:  Thank you, Mr. Chair.
18           MR. LYNK:  You honor us by your presence.
19           MS. BELLOWS:  No.  You honor me by having this
20 commission hearing about which I compliment you
21 strongly.
22           I am Laurel Bellows.  I'm a past president of
23 the American Bar Association, past president of the
24 Chicago Bar Association, past chair of the prestigious
25 and well led Commission on Women, and I currently serve
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1 as an advisor to the Commission on Women.
2           But I speak today because I believe that our
3 astute Chair of the Commission on Women will put the
4 commission's comments directly into the record.  We did
5 vote, and I don't know that you want me to comment on
6 exactly what the Commission --
7           MS. MAYES:  It's fine.
8           MS. BELLOWS:  It's fine?  All right.  I will
9 stand corrected by our Chair if I over speak, right?

10           But I speak on my own behalf personally as an
11 employment lawyer who encounters many of these issues on
12 a regular basis.  I speak on my own behalf personally as
13 a lawyer who has encountered personally the kind of
14 harassment and discrimination to which 8.4(g) is
15 directed. I compliment the Commission on the fact that
16 we have 8.4(g).  The Commission on Women supports both
17 8.4(g) and the comments with two very specific
18 exceptions.
19           One is intent, the knowing.  We believe that
20 the "knowing" should be removed; that there is no need
21 for a modifier.  On a personal basis I would say that if
22 a lawyer does not know that his or her conduct is
23 discriminatory, we are setting a new standard for the
24 precept that ignorance of the law is no excuse.
25           And in another connected area, it seems to me
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1 that when it comes to discrimination, we are willing to
2 accept higher standards of proof than we are in the
3 outside world relating to anything else.  And to that
4 point I simply direct your attention to the fact that
5 it's my understanding that Title 7, for instance, is the
6 only law that requires or has a cap on damages.  And
7 here we are saying that you can escape reprehensible
8 conduct by simply saying that you did not know that your
9 act was discriminatory.

10           I would quote from Joanne Epp's remarks at the
11 Spirit of Excellence -- perhaps not an exact quote --
12 that simply because you have the right to say something,
13 simply because you have the right to do something does
14 not mean that you should say it or do it.  If there's
15 any doubt in your mind that what you're doing is
16 inappropriate, then simply don't do it.
17           In this case, as far as ethics and discipline,
18 we have the luxury, so to speak, of the screening
19 process of disciplinary commissions of each state.
20 They're almost a mitigating factor already.  So for us
21 to start to look at compromised language, compromising
22 language, compromises in the language that we choose for
23 these standards, we then set an example for the other
24 states, which is lower than straight out discrimination.
25  We are actually saying that there are people who don't
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1 know that their conduct is discriminatory and shouldn't
2 have to learn.
3           So this standard which is being put forward by
4 the largest voluntary association in the world to which
5 the world looks to set the standards on discrimination
6 and ethics to which our states look to set a standard on
7 discrimination and ethics, because it's from us that
8 model rules are generated.
9           For us to accept compromising language because

10 we are concerned that others might find the standards
11 too easy for a lawyer who has conducted herself or
12 himself inappropriately to be necessary of discipline,
13 guilty of an ethics violation, is extraordinarily
14 disturbing to me.
15           And personally -- I can't speak for what the
16 Commission's position would be on the floor -- I would
17 strongly oppose a modifier that requires knowing that
18 your conduct is discriminatory.  And I beg the
19 Commission to consider to eliminate all modifiers and
20 not go to compromising language such as knowing or
21 should have known.  That's number one.
22           Number two, conduct relating to the practice
23 of law.  In the rule itself conduct related to the
24 practice of law is still not narrow enough or
25 encompasses in it conduct which would be discriminatory
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1 but not recognized as discriminatory related to the
2 practice of law.
3           I did hear something today that we're not
4 going to draft by committee today, but the fact that we
5 were beginning to use the word "connected with" sounded
6 to me like it might encompass greater behavior than
7 would be discriminatory and not necessarily in relation
8 to the practice of law.
9           My examples would be the Christmas party.  My

10 examples would be traveling associate or partner and
11 associate and partner and being asked to dinner after
12 the deposition is over.  What about the situation that
13 happens not infrequently, unfortunately, where the woman
14 or the man -- in this case primarily the woman is
15 solicited in a sexual way as part of traveling.  It is
16 after dinner.  It is clearly a social invitation "come
17 to my room."  And yet the harassment is there on the
18 penalty of being discriminated against or retaliated
19 against for refusal.
20           Is that in relation to the practice of law?
21 Is the suggestion that I am making my own in connection
22 with the practice of law, does that help?  I don't know
23 that it does.  But I do know that we have to have a
24 standard that is more general so that it is conduct that
25 is not simply related to the technical practice of law.
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1           And when you speak about the operation of a
2 law firm or the management of a law firm, it does not
3 handle these situations that do in fact occur on a
4 regular basis, unfortunately outside the technical
5 practice of law and outside the management and operation
6 of a law firm.
7           My concern that is related to that that was
8 under discussion by the Commission of Women but we did
9 not take a position on it as yet, our concern is that

10 the language in the rule we might be able to fix, but
11 the take away, the backing off of the language in the
12 comments is of great concern.
13           So to say that a lawyer should be held to a
14 standard for conduct relating to the practice of law and
15 then to say five lines further down in the comment that
16 the conduct does not relate to conduct unrelated to the
17 law, so why can't the ethics committee judge whether
18 conduct is related to the practice of law or not,
19 connected with the practice of law or not, connected to
20 the practice of law in social context as well, and why
21 do we have to take away from it with a sentence that
22 says it does not relate to conduct unrelated to the
23 practice of law or conduct protected by the First
24 Amendment.  We know that the constitution governs.  New
25 York, for instance, does not have any exception for

Page 64

1 conduct that might be protected by the First Amendment.
2           So let's take a look at Indiana.  Let's take a
3 look at New York again.  I know you already have, but I
4 think that this hearing and the tenor of it is giving
5 you a different perspective on how strongly not only
6 women, but all people who are subject to discrimination
7 feel on having a concept of discrimination narrowed to
8 protect those who are violating ethics by
9 discriminating.

10           I am advocating strongly for a broader
11 standard of discrimination to which we are all held to
12 be responsible.  Thank you.
13           MR. LYNK:  Thank you very much, President
14 Bellows, and let me comment on two aspects of this.
15           The discussion of "knowingly" and also the use
16 of the phrase "related to the practice of law" were both
17 vigorously discussed in the committee, and I will say
18 that arguments were made on both sides.  In the current
19 comment that's Comment 3 to rule 8.4 there is the use of
20 the word "knowingly" is used there: "Knowingly manifests
21 by words or conduct bias or prejudice."
22           So as our discussion continued, the thought
23 was to import the word "knowingly" from the comment into
24 the black letter.  But I think this discussion today and
25 the written comments we're looking forward to receiving
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1 from SOGI and from the Commission on Women and others
2 will help us reopen that discussion, so we appreciate
3 those comments very much.
4           On the question related to the practice of
5 law, other formulations were considered and we settled
6 on that formulation because the practice of law, other
7 discussion of that term within the model rules and we
8 thought it was a more generally understood expression of
9 what we were trying to get to.

10           But, again, this hearing has been very helpful
11 in helping us see the unintended consequences of some of
12 the word choices that were made because, obviously, we
13 don't want to make -- the whole point of putting this in
14 the black letter is to make the rule more effective and
15 more forceful.  And so to the extent that word choices
16 would have the opposite effect, even if it's in the
17 black letter, is clearly not the intent of the
18 committee.
19           So I appreciate your remarks and I appreciate
20 the remarks of others because they will help inform our
21 further consideration of these choices.
22           MS. BELLOWS:  I'm appreciative, Mr. Chairman,
23 and I would add this.  I would certainly -- again
24 personally but I believe on behalf of the Commission --
25 strongly oppose the importation of knowingly into the
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1 black letter and strongly oppose the comments to contain
2 the word "knowingly."
3           In a defense posture, as Mr. Weiner indicated,
4 I can walk through that in about 30 seconds.  I don't
5 know of anybody who would testify or state that he had
6 or she had knowingly discriminated.
7           MR. LYNK:  You know, it's interesting you say
8 that because one of the arguments we get against the
9 rule itself, against the proposal itself is from people

10 who say "Well, the current comment is fine.  We don't
11 have any problem with the current comments so don't
12 change it."  And, of course, as this hearing indicates,
13 the reason why people may not have problems with the
14 current comments is because it's very hard to bring a
15 claim under the current comment, and perhaps the use of
16 the word "knowingly" adds to making it more difficult
17 than not.
18           So, again, this has been very helpful and we
19 appreciate it.
20           MS. BELLOWS:  Thank you very much.
21           MR. LYNK:  Thank you.
22           Yes, ma'am, and then the gentleman.
23           MS. FINERTY:  Good afternoon.  Thank you for
24 giving me the opportunity to speak.  I'll be relatively
25 brief.
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1           My name is Margaret Finerty.  I am in my third
2 year as a Commissioner on the Sexual Orientation and
3 Gender Identity Commission.  I am very honored to be on
4 that Commission.
5           I am a practicing New York attorney.  I'm in
6 private practice.  Before that I had been a prosecutor
7 in Manhattan and a criminal court judge.
8           I just want to echo the comments of my
9 colleague, Kristen Galles, and commend her for the very

10 hard, diligent work she has done on this issue.  I'm not
11 going to repeat everything she said.  I also commend
12 many of the comments from the other speakers.
13           I would just like to also reiterate and echo
14 what many people have said our objection to the word
15 "knowingly" being included.  And I really think that Dru
16 Ramey's comment about that it could gut the rule, that
17 really resonates, so I just want to add my voice to
18 that.
19           And also I would just like to emphasize the
20 comment that both President Brown and my colleague,
21 Ms. Galles, made about adding gender expression to the
22 list of categories.
23           So thank you very much.  Thank you for all
24 your hard work.
25           MR. LYNK:  Thank you.
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1           Sir.
2           MR. MECOLI:  I'm Matt Mecoli.  I'm the 3rd
3 Circuit Governor of the Law Student Division Board of
4 Governors, and I'm here to speak on their behalf.
5           The Law Student Division Board lent its full
6 support at this point to the Commission on Sexual
7 Orientation and Gender Identity's written comments and
8 memo in a unanimous vote in what we did call a no
9 brainer.  It took our board only minutes, having

10 reviewed the memo, to give our support.  And I will keep
11 my comments similarly brief.
12           We, the future members of this profession,
13 were frankly surprised to discover that an
14 anti-discrimination provision was not already in the
15 black letter of our rules.  There is no doubt in our
16 mindset that any discrimination on any basis is
17 inherently unethical and should be treated as such.  Nor
18 do we find it appropriate to hold ourselves to the
19 higher milling standard of proof different from that of
20 federal and state's civil rights laws, our own judicial
21 rules or the rules of other professions.  If anything,
22 we as a profession should hold ourselves at the highest
23 levels of ethical conduct and our rules should
24 demonstrate that commitment.
25           We, the law student division, happily agree to
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1 abide by these high ethical standards when we enter the
2 profession.  Thank you.
3           MR. LYNK:  Thank you very much.  That gives us
4 hope for the future.  Thank you.
5           Ma'am, welcome.
6           MS. ROBERTS:  Thank you.
7           My name is Dredeir Roberts.  I am a member of
8 the SOGI Commission as a law student liaison.  As I
9 said, my name is Dredeir Roberts.

10           MR. LYNK:  Could you spell your first name for
11 the reporter.
12           MS. ROBERTS:  Yes.  D-r-e-d-e-i-r.
13           As I said, my name is Dredeir Roberts, but
14 sometimes in sort of law school I get called Judy,
15 Briana, Robin, Ms. Brown, Erin or Jasmine.  Those are
16 the other black female students at my law school, and
17 Ms. Brown doesn't exit at all.  I guess I was just
18 called that name that day.  And when I corrected them to
19 tell them that my name is Dredeir, I got a response
20 "Whatever" or "Same difference" or "You know what I
21 mean."  And if you're wondering why I stopped at six
22 names, that was it.  That's the amount of people --
23 those are my black female colleagues in school.
24           I'm a new member of the ABA, and I've been
25 hearing a lot of people tell me it's great to get
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1 started in the ABA.  The ABA has a lot to offer us.  But
2 if I go back to law school and I tell them that it's a
3 fight for lawyers to not be able to discriminate, then I
4 can't bring in more members.  And that's what I want to
5 do for the ABA, and that is why it's free for law
6 students is to bring us in to get us used to this board.
7 But if it seems like they don't want everyone, and that
8 everyone doesn't have a voice, then why are we here.
9           And I want to talk about the don't know

10 standard.  Some things that have happened to me and
11 people have said things to me where they didn't know
12 what I took from it.  I said I wanted to be a partner or
13 a judge, someone said "That's cute."  They didn't know
14 that I wouldn't forget that.  They didn't know that I'd
15 think about it every day when I walk into a room, when I
16 interview for a job.
17           We cannot have a knowingly standard because
18 those statements, those unnecessary comments, they just
19 tell us no.  They just keep us at bay.  And it's not my
20 fault if you don't know that it's not right to tell me
21 that I speak really well for a black girl, and these are
22 real comments.  These are not statistics.  These are
23 true experiences that I've had in only three years of
24 being introduced into the legal community.
25           And so I just want to add that I support an
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1 addition to the Model Rule 8.4(g), and I do not support
2 having a "knowingly" standard.  Thank you.
3           MR. LYNK:  Thank you.  Nicely done.
4           We are open for further comments.  And I want
5 to be clear that the purpose of this hearing is to hear
6 the broad spectrum of comments people might have.  For
7 example, as you've already heard, there are language
8 choices that the standing committee made in the draft
9 that have been criticized, and so we are open to that.

10           If there's anyone here who wants to challenge
11 the notion that this needs to be moved to the black
12 letter, we would be open to hearing that.  We very much
13 want to get views on the record.  We very much want to
14 be clear that we are the ethics committee for the whole
15 association, and we want to hear the views of all of the
16 members of the association.
17           Sir.
18           MR. STRAUSS:  Ben Strauss.  I'm the past
19 president of the Delaware Bar Association and current
20 delegate to the house.
21           MR. LYNK:  Did you say past president of the
22 Delaware Bar Association?
23           MR. STRAUSS:  Delaware State Bar Association.
24 They've been in Bar activities for many years, and I
25 came here to learn.  I was not aware of the hearing.  I
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1 did not prepare anything.  But as lawyers, we always
2 need to balance arguments.  Since I've only heard
3 arguments going in one direction, I thought maybe one or
4 two points just for presenting, perhaps, the vast number
5 of lawyers who are very decent people.
6           It was very disturbing to hear the examples
7 that were presented here.  It shocked me to hear that
8 behavior like that actually happens in the profession.
9 I'd like to think, based on the many lawyers I've met

10 over the years, that these are certainly not
11 representative of the vast number of our members.
12           So I would ask the committee to consider, when
13 you consider wording, is it's very appealing and
14 inviting to address certain behaviors in a very strong
15 manner, but ultimate in a way that may be very
16 unappealing and perhaps even offensive to the other vast
17 majority of the members who are just using people and
18 who may find somewhat perhaps even objectionable that
19 the ABA goes into that level of behavior modification or
20 behavior control.
21           The last point I want to say on this is that
22 there are many laws on the books dealing especially in
23 terms of employer/employee relationships.  The examples
24 of a partner who goes out late at night and so on, it is
25 covered by many different bodies of laws.  And we need
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1 to be a little bit careful, I think, in terms of how we
2 get involved in the life of people that are not related
3 to the delivery of legal services which is ultimately
4 what we're all about.  Thank you.
5           MR. LYNK:  Thank you very much.
6           As a state bar president, I know you're
7 familiar with 8.4(c) which says that dishonesty
8 unrelated to the practice of law -- fraud or conduct
9 like that -- is professional misconduct.  So the rules

10 do contemplate that some conduct which is unrelated to
11 the practice of law can constitute professional
12 misconduct.
13           Here what we're saying is this discrimination
14 or harassment or bias or prejudice has got to be in some
15 way related to the practice of law.  So it's narrower
16 and exactly how that "related to" is worded, you've
17 heard discussion about that.  But nonetheless, it's a
18 narrower standard than in other provisions of the rule.
19           What's your thought about that?
20           MR. STRAUSS:  I'm no expert on these rules,
21 but to my understanding the behavior which constitutes
22 misconduct is one that goes to the character that
23 impacts on the person's ability to deliver legal
24 services.  And I suspect that the purposes of the new
25 rule might be different.  And to that extent they have
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1 to somehow be tied into the delivery of legal services
2 because we're not regulating social behavior.  We're
3 regulating a legal profession.  And I think there's a
4 certain risk.  We may all act -- and, quite frankly, I
5 agree with the purpose of this.  I don't want to suggest
6 otherwise.  I'm just not sure that we're serving the
7 purpose by going overboard to the point where the vast
8 majority of our membership may think that we've gone too
9 far.

10           MR. LYNK:  Appreciate your comment.  Any other
11 questions from the panel?
12           Thank you very much, Mr. Strauss.  I
13 appreciate your coming forward and sharing those
14 thoughts with us.
15           Is there anyone else who would like to offer
16 remarks, comments, suggestions, critiques?
17           MR. AGRAST:  Mr. Chairman, I would just like
18 to ensure that the hearing record reflects the
19 appreciation of the Goal III entities, particularly
20 speaking on behalf of the Commission on Disability
21 Rights for the open, transparent, and inclusive way that
22 you and your committee have gone about this process.
23 It's been really a model process.  I know it is far from
24 finished, but I know that you have been very deliberate
25 about this and very open to reconsideration at every
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1 stage, and I just really do want the record to reflect
2 how much we appreciate the manner in which you have
3 carried out this effort.
4           MS. KIM:  Join.
5           MR. LYNK:  Thank you very much, Mr. Agrast.
6           I just want to say on behalf of the Standing
7 Committee on Ethics we appreciate the Goal III entities
8 bringing this to our attention.  To be candid, I think
9 it was something that had not been on the committee's

10 radar, and in light of all that we've heard and all that
11 we've done since 2014 when we first received the
12 communication, it clearly is something that needs to be
13 on our radar and also on the radar of the association.
14 I think the association needs to address this.  It's
15 been 18 years and we're now in the 21st Century, and the
16 notion that we don't have a rule in the black letter
17 dealing with discrimination is embarrassing to all of
18 us, to be candid.
19           Let me invite the other commission chairs and
20 vice chairs if they have any comments they'd like to
21 make.
22           MS. MAYES:  Myles, I want to echo what Mark
23 just said and to thank you, but to also follow it with
24 the adage that probably no good deed goes unpunished.
25           One thing I wanted to point out -- and, again,
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1 my remarks will be brief -- is that there is a survey
2 that the American Bar Foundation has been conducting for
3 several years now.  And it surveys those who have passed
4 the Bar since the year 2000, and it's done it for 2003,
5 2007, and 2012.  And I'll give you the top line without
6 going into all the detail.  It begins a summary with
7 "Discrimination appears to remain a significant problem
8 in the legal profession."  And the group that the survey
9 finds most discriminated against, not surprisingly, are

10 black women lawyers.
11           Also, the commission did a study called "First
12 Chairs at Trial."  More women need seats at the table
13 when just looking at the number of women litigators that
14 are in first chair, and the study has been cited twice
15 since it was released last August in two court opinions.
16 And the reason I want to call out these court opinions
17 is it underscores the type of conduct that you would
18 hope that would be discouraged in this profession.
19           One was in Puerto Rico where the woman was
20 asked during a deposition, not unlike Mr. Weiner
21 mentioned, the woman was asked "Are you getting hot?
22 Are you going through the menopause?"  It was clearly to
23 throw her off her game.  She didn't let it.  And he was
24 eventually sanctioned.
25           But the idea that you can hold someone up and
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1 ridicule them like that as they're trying to represent a
2 client, is disheartening.
3           The next one was more recently here in the
4 great state of California where the gentleman said after
5 he had been berating this woman and bullying her is
6 probably a good way to describe it, that it was not
7 ladylike for a woman to raise her voice.  That
8 particular attorney was also sanctioned and was required
9 to give a donation to a women's foundation --

10           MS. KIM:  WLALA, the Women Lawyers Association
11 of Los Angeles of which I'm a past president.
12           MS. MAYES:  So I don't want to belabor what
13 has been said so eloquently by so many of the people
14 here, but in light of the fact that this is Super Bowl
15 Sunday, let me close with this.
16           I think of the legal profession as being a
17 Super Bowl profession.  It is honorable.  It is in fact
18 THE profession that does so much to protect the rule of
19 law.  But to do that I think all of us are calling for
20 an audible.  And by that I mean that if this
21 self-regulated industry is going to be held in the high
22 esteem to which it thinks it should be, then it cannot
23 have a set of rules that unequivocally say to certain
24 members on the august team "You don't matter."
25           So that is why the Commission is asking for



Transcript of Proceedings February 7, 2016

THORSNES LITIGATION SERVICES, LLC | 877.771.3312 | www.thorsnes.com

Page 78

1 the knowing standard to be removed and for there to be a

2 greater clarification about certain conduct that we hear

3 about far too often that doesn't happen at the office.

4 Thank you.

5           MR. LYNK:  Thank you all.

6           Let me just check the time.  It's 4:53 so we

7 are seven minutes early.  I don't know where the game,

8 but please adjourn to it.

9           Thank you very much for coming.

10           (The hearing adjourned at 4:53 p.m.)

11                           * * *
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AMERICAN BAR ASSOCIATION 
 

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY 
SECTION OF CIVIL RIGHTS AND SOCIAL JUSTICE 

COMMISSION ON DISABILITY RIGHTS 
DIVERSITY & INCLUSION 360 COMMISSION 

COMMISSION ON RACIAL AND ETHNIC DIVERSITY IN THE PROFESSION 
COMMISSION ON SEXUAL ORIENTATION AND GENDER IDENTITY 

COMMISSION ON WOMEN IN THE PROFESSION 
 

REPORT TO THE HOUSE OF DELEGATES 
 

RESOLUTION 
 
RESOLVED, That the American Bar Association amends Rule 8.4 and Comment of the ABA 1 
Model Rules of Professional Conduct as follows (insertions underlined, deletions struck 2 
through): 3 
 4 
Rule 8.4: Misconduct 5 
  6 
It is professional misconduct for a lawyer to: 7 
 8 
 (a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or 9 
induce another to do so, or do so through the acts of another; 10 
 11 
 (b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness 12 
or fitness as a lawyer in other respects; 13 
 14 
 (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 15 
 16 
 (d) engage in conduct that is prejudicial to the administration of justice; 17 
 18 
 (e) state or imply an ability to influence improperly a government agency or official or to 19 
achieve results by means that violate the Rules of Professional Conduct or other law; or 20 
 21 
 (f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable 22 
rules of judicial conduct or other law; or  23 
 24 
 (g) harass or discriminate on the basis of race, sex, religion, national origin, ethnicity, 25 
disability, age, sexual orientation, gender identity, marital status or socioeconomic status in 26 
conduct related to the practice of law.  This Rule does not limit the ability of a lawyer to accept, 27 
decline, or withdraw from a representation in accordance with Rule 1.16.  28 
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Comment  29 
 30 
[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of 31 
Professional Conduct, knowingly assist or induce another to do so or do so through the acts of 32 
another, as when they request or instruct an agent to do so on the lawyer's behalf. Paragraph (a), 33 
however, does not prohibit a lawyer from advising a client concerning action the client is legally 34 
entitled to take. 35 
 36 
[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses 37 
involving fraud and the offense of willful failure to file an income tax return. However, some 38 
kinds of offenses carry no such implication. Traditionally, the distinction was drawn in terms of 39 
offenses involving "moral turpitude." That concept can be construed to include offenses 40 
concerning some matters of personal morality, such as adultery and comparable offenses, that 41 
have no specific connection to fitness for the practice of law. Although a lawyer is personally 42 
answerable to the entire criminal law, a lawyer should be professionally answerable only for 43 
offenses that indicate lack of those characteristics relevant to law practice. Offenses involving 44 
violence, dishonesty, breach of trust, or serious interference with the administration of justice are 45 
in that category. A pattern of repeated offenses, even ones of minor significance when 46 
considered separately, can indicate indifference to legal obligation. 47 
 48 
[3] A lawyer who, in the course of representing a client, knowingly manifests by words or 49 
conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual 50 
orientation or socioeconomic status, violates paragraph (d) when such actions are prejudicial to 51 
the administration of justice. Legitimate advocacy respecting the foregoing factors does not 52 
violate paragraph (d). A trial judge's finding that peremptory challenges were exercised on a 53 
discriminatory basis does not alone establish a violation of this rule. 54 
 55 
[3] Discrimination and harassment by lawyers in violation of paragraph (g) undermines 56 
confidence in the legal profession and the legal system.  Such discrimination includes harmful 57 
verbal or physical conduct that manifests bias or prejudice towards others because of their 58 
membership or perceived membership in one or more of the groups listed in paragraph (g).  59 
Harassment includes sexual harassment and derogatory or demeaning verbal or physical conduct 60 
towards a person who is, or is perceived to be, a member of one of the groups.  Sexual 61 
harassment includes unwelcome sexual advances, requests for sexual favors, and other 62 
unwelcome verbal or physical conduct of a sexual nature.  The substantive law of 63 
antidiscrimination and anti-harassment statutes and case law may guide application of paragraph 64 
(g). 65 
 66 
[4] Conduct related to the practice of law includes representing clients; interacting with 67 
witnesses, coworkers, court personnel, lawyers and others while engaged in the practice of law; 68 
operating or managing a law firm or law practice; and participating in bar association, business 69 
or social activities in connection with the practice of law.  Paragraph (g) does not prohibit 70 
conduct undertaken to promote diversity. 71 
 72 
[5] Paragraph (g) does not prohibit legitimate advocacy that is material and relevant to factual or 73 
legal issues or arguments in a representation.  A lawyer does not violate paragraph (g) by 74 
limiting the scope or subject matter of the lawyer’s practice or by limiting the lawyer’s practice 75 
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to members of underserved populations in accordance with these Rules and other law.  A lawyer 76 
may charge and collect reasonable fees and expenses for a representation.  Rule 1.5(a).  Lawyers 77 
also should be mindful of their professional obligations under Rule 6.1 to provide legal services 78 
to those who are unable to pay, and their obligation under Rule 6.2 not to avoid appointments 79 
from a tribunal except for good cause.  See Rule 6.2(a), (b) and (c).  A lawyer’s representation of 80 
a client does not constitute an endorsement by the lawyer of the client’s views or activities. See 81 
Rule 1.2(b). 82 
 83 
[4] [6] A lawyer may refuse to comply with an obligation imposed by law upon a good faith 84 
belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith 85 
challenge to the validity, scope, meaning or application of the law apply to challenges of legal 86 
regulation of the practice of law. 87 
 88 
[5] [7] Lawyers holding public office assume legal responsibilities going beyond those of other 89 
citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role 90 
of lawyers. The same is true of abuse of positions of private trust such as trustee, executor, 91 
administrator, guardian, agent and officer, director or manager of a corporation or other 92 
organization. 93 
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REPORT 
 

 
“Lawyers have a unique position in society as professionals responsible for 
making our society better.  Our rules of professional conduct require more than 
mere compliance with the law. Because of our unique position as licensed 
professionals and the power that it brings, we are the standard by which all 
should aspire. Discrimination and harassment  . . . is, and unfortunately continues 
to be, a problem in our profession and in society. Existing steps have not been 
enough to end such discrimination and harassment.” 
 
ABA President Paulette Brown, February 7, 2016 public hearing on amendments 
to ABA Model Rule 8.4, San Diego, California. 

 
I.  Introduction and Background  

 
The American Bar Association has long recognized its responsibility to represent the legal 
profession and promote the public’s interest in equal justice for all. Since 1983, when the Model 
Rules of Professional Conduct (“Model Rules”) were first adopted by the Association, they have 
been an invaluable tool through which the Association has met these dual responsibilities and led 
the way toward a more just, diverse and fair legal system. Lawyers, judges, law students and the 
public across the country and around the world look to the ABA for this leadership. 
 
Since 1983, the Association has also spearheaded other efforts to promote diversity and fairness. 
In 2008 ABA President Bill Neukum led the Association to reformulate its objectives into four 
major “Goals” that were adopted by the House of Delegates.1 Goal III is entitled, “Eliminate 
Bias and Enhance Diversity.” It includes the following two objectives:   
 

1. Promote full and equal participation in the association, our profession, and the justice         
system by all persons. 

2. Eliminate bias in the legal profession and the justice system. 
 

A year before the adoption of Goal III the Association had already taken steps to address the 
second Goal III objective. In 2007 the House of Delegates adopted revisions to the Model Code 
of Judicial Conduct to include Rule 2.3, entitled, “Bias, Prejudice and Harassment.” This rule 
prohibits judges from speaking or behaving in a way that manifests, “bias or prejudice,” and 
from engaging in harassment, “based upon race, sex, gender, religion, national origin, ethnicity, 
disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation.” It 
also calls upon judges to require lawyers to refrain from these activities in proceedings before the 
court.2 This current proposal now before the House will further implement the Association’s 
Goal III objectives by placing a similar provision into the Model Rules for lawyers.      

                                                 
1 ABA MISSION AND GOALS, http://www.americanbar.org/about_the_aba/aba-mission-goals.html (last visited May 
9, 2016). 
2 Rule 2.3(C) of the ABA Model Code of Judicial Conduct reads: “A judge shall require lawyers in proceedings 
before the court to refrain from manifesting bias or prejudice, or engaging in harassment, based upon attributes 
including but not limited to race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation, 
marital status, socioeconomic status, or political affiliation, against parties, witnesses, lawyers, or others.” 
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When the Model Rules were first adopted in 1983 they did not include any mention of or 
reference to bias, prejudice, harassment or discrimination. An effort was made in 1994 to correct 
this omission; the Young Lawyers Division and the Standing Committee on Ethics and 
Professional Responsibility (SCEPR”) each proposed language to add a new paragraph (g) to 
Rule 8.4, “Professional Misconduct,” to specifically identify bias and prejudice as professional 
misconduct. However, in the face of opposition these proposals were withdrawn before being 
voted on in the House. But many members of the Association realized that something needed to 
be done to address this omission from the Model Rules. Thus, four years later, in February 1998, 
the Criminal Justice Section and SCEPR developed separate proposals to add a new anti-
discrimination provision into the Model Rules. These proposals were then combined into 
Comment [3] to Model Rule 8.4, which was adopted by the House at the Association’s Annual 
Meeting in August 1998. This Comment [3] is discussed in more detail below. Hereinafter this 
Report refers to current Comment [3] to 8.4 as “the current provision.” 
 
It is important to acknowledge that the current provision was a necessary and significant first 
step to address the issues of bias, prejudice, discrimination and harassment in the Model Rules. 
But it should not be the last step for the following reasons. It was adopted before the Association 
adopted Goal III as Association policy and does not fully implement the Association’s Goal III 
objectives. It was also adopted before the establishment of the Commission on Sexual 
Orientation and Gender Identity, one of the co-sponsors of this Resolution, and the record does 
not disclose the participation of any of the other Goal III Commissions—the Commission on 
Women in the Profession, Commission on Racial and Ethnic Diversity in the Profession, and the 
Commission on Disability Rights—that are the catalysts for these current amendments to the 
Model Rules. 
 
Second, Comments are not Rules; they have no authority as such.  Authority is found only in the 
language of the Rules. “The Comments are intended as guides to interpretation, but the text of 
each Rule is authoritative.”3   
 
Third, even if the text of the current provision were in a Rule it would be severely limited in 
scope: It applies (i) only to conduct by a lawyer that occurs in the course of representing a client, 
and (ii) only if such conduct is also determined to be “prejudicial to the administration of 
justice.” As the Association’s Goal III Commissions noted in their May 2014 letter to SCEPR: 
 

It [the current provision] addresses bias and prejudice only within the scope of 
legal representation and only when it is prejudicial to the administration of justice.  
This limitation fails to cover bias or prejudice in other professional capacities 
(including attorneys as advisors, counselors, and lobbyists) or other professional 
settings (such as law schools, corporate law departments, and employer-employee 
relationships within law firms).  The comment also does not address harassment 
at all, even though the judicial rules do so.   
 

In addition, despite the fact that Comments are not Rules, a false perception has developed over 
the years that the current provision is equivalent to a Rule.  In fact, this is the only example in the 
Model Rules where a Comment is purported to “solve” an ethical issue that otherwise would 

                                                 
3 MODEL RULES OF PROF’L CONDUCT, Preamble & Scope [21] (2016). 
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require resolution through a Rule. Now—thirty-three years after the Model Rules were first 
adopted and eighteen years after the first step was taken to address this issue—it is time to 
address this concern in the black letter of the Rules themselves. In the words of ABA President 
Paulette Brown:  “The fact is that skin color, gender, age, sexual orientation, various forms of 
ability and religion still have a huge effect on how people are treated.”4 As the Recommendation 
and Report of the Oregon New Lawyers to the Assembly of the Young Lawyers Division at the 
Annual Meeting 2015 stated: “The current Model Rules of Professional Conduct (the “Model 
Rules”), however, do not yet reflect the monumental achievements that have been accomplished 
to protect clients and the public against harassment and intimidation.”5 The Association should 
now correct this omission. It is in the public’s interest. It is in the profession’s interest. It makes 
it clear that discrimination, harassment, bias and prejudice do not belong in conduct related to the 
practice of law. 

II.  Process 

Over the past two years, SCEPR has publicly engaged in a transparent investigation to 
determine, first whether, and then how, the Model Rules should be amended to reflect the 
changes in law and practice since 1998. The emphasis has been on open discussion and 
publishing drafts of proposals to solicit feedback, suggestions and comments.  SCEPR 
painstakingly took that feedback into account in subsequent drafts, until a final proposal was 
prepared.  

This process began on May 13, 2014 when SCEPR received a joint letter from the Association’s 
four Goal III Commissions: the Commission on Women in the Profession, Commission on 
Racial and Ethnic Diversity in the Profession, Commission on Disability Rights, and the 
Commission on Sexual Orientation and Gender Identify. The Chairs of these Commissions wrote 
to the SCEPR asking it to develop a proposal to amend the Model Rules of Professional Conduct 
to better address issues of harassment and discrimination and to implement Goal III. These 
Commissions explained that the current provision is insufficient because it “does not facially 
address bias, discrimination, or harassment and does not thoroughly address the scope of the 
issue in the legal profession or legal system.”6 

In the fall of 2014 a Working Group was formed under the auspices of SCEPR and chaired by 
immediate past SCEPR chair Paula Frederick, chief disciplinary counsel for the State Bar of 
Georgia. The Working Group members consisted of one representative each from SCEPR, the 
Association of Professional Responsibility Lawyers (“APRL”), the National Organization of Bar 

                                                 
4 Paulette Brown, Inclusion Not Exclusion: Understanding Implicit Bias is Key to Ensuring An Inclusive Profession, 
ABA J. (Jan. 1, 2016, 4:00 AM), 
http://www.abajournal.com/magazine/article/inclusion_exclusion_understanding_implicit_bias_is_key_to_ensuring. 
5 In August 2015, unaware that the Standing Committee on Ethics and Professional Responsibility was researching 
this issue at the request of the Goal III Commissions, the Oregon State Bar New Lawyers Division drafted a 
proposal to amend the Model Rules of Professional Conduct to include an anti-harassment provision in the black 
letter. They submitted their proposal to the Young Lawyers Division Assembly for consideration. The Young 
Lawyers Division deferred on the Oregon proposal after learning of the work of the Standing Committee on Ethics 
and Professional Responsibility and the Goal III Commissions. 
6 Letter to Paula J. Frederick, Chair, ABA Standing Committee on Ethics and Professional Responsibility 2011-
2014. 
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Counsel (“NOBC”) and each of the Goal III Commissions. The Working Group held many 
teleconference meetings and two in-person meetings. After a year of work Chair Frederick 
presented a memorandum of the Working Group’s deliberations and conclusions to SCEPR in 
May 2015.  In it, the Working Group concluded that there was a need to amend Model Rule 8.4 
to provide a comprehensive anti-discrimination provision that was nonetheless limited to the 
practice of law, in the black letter of the rule itself, and not just in a Comment. 

On July 8, 2015, after receipt and consideration of this memorandum, SCEPR prepared, released 
for comment and posted on its website a Working Discussion Draft of a proposal to amend 
Model Rule of Professional Conduct 8.4.  SCEPR also announced and hosted an open invitation 
Roundtable discussion on this Draft at the Annual Meeting in Chicago on July 31, 2015. 

At the Roundtable and in subsequent written communications SCEPR received numerous 
comments about the Working Discussion Draft.  After studying the comments and input from the 
Roundtable, SCEPR published in December 2015 a revised draft of a proposal to amend Rule 
8.4(g), together with proposed new Comments to Rule 8.4. SCEPR also announced to the 
Association, including on the House of Delegates listserv, that it would host a Public Hearing at 
the Midyear Meeting in San Diego in February 2016.7 Written comments were also invited.8  
President Brown and past President Laurel Bellows were among those who testified at the 
hearing in support of adding an anti-discrimination provision to the black letter Rule 8.4.    

After further study and consideration SCEPR made substantial and significant changes to its 
proposal, taking into account the many comments it received on its earlier drafts.  
 

III.  Need for this Amendment to the Model Rules  
 
As noted above, in August 1998 the American Bar Association House of Delegates adopted the 
current provision: Comment [3] to Model Rule of Professional Conduct 8.4, Misconduct which 
explains that certain conduct may be considered “conduct prejudicial to the administration of 
justice,” in violation of paragraph (d) to Rule 8.4, including when a lawyer knowingly manifests, 
by words or conduct, bias or prejudice against certain groups of persons, while in the course of 
representing a client but only when those words or conduct are also “prejudicial to the 
administration of justice.” 
 
Yet as the Preamble and Scope of the Model Rules makes clear, “Comments do not add 
obligations to the Rules but provide guidance for practicing in compliance with the Rules.”9 
Thus, the ABA did not squarely and forthrightly address prejudice, bias, discrimination and 
harassment as would have been the case if this conduct were addressed in the text of a Model 
Rule. Changing the Comment to a black letter rule makes an important statement to our 
profession and the public that the profession does not tolerate prejudice, bias, discrimination and 
                                                 
7 American Bar Association Public Hearing (Feb. 7, 2016), 
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_model_rule%208_4_c
omments/february_2016_public_hearing_transcript.authcheckdam.pdf. 
8 MODEL RULE OF PROFESSIONAL CONDUCT 8.4 DEC. 22 DRAFT PROPOSAL COMMENTS RECEIVED, 
http://www.americanbar.org/groups/professional_responsibility/committees_commissions/ethicsandprofessionalresp
onsibility/modruleprofconduct8_4.html (last visited May 9, 2016). 
9 MODEL RULES OF PROF’L CONDUCT, Preamble & Scope [14] & [21] (2016).  
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harassment. It also clearly puts lawyers on notice that refraining from such conduct is more than 
an illustration in a comment to a rule about the administration of justice. It is a specific 
requirement.   
  
Therefore, SCEPR, along with our co-sponsors, propose amending ABA Model Rule of 
Professional Conduct 8.4 to further implement Goal III by bringing into the black letter of the 
Rules an anti-discrimination and anti-harassment provision. This action is consistent with other 
actions taken by the Association to implement Goal III and to eliminate bias in the legal 
profession and the justice system.   
 
For example, in February 2015, the ABA House of Delegates adopted revised ABA Standards for 
Criminal Justice: Prosecution Function and Defense Function which now include anti-bias 
provisions. These provisions appear in Standards 3-1.6 of the Prosecution Function Standards, 
and Standard 4.16 of the Defense Function Standards.10 The Standards explain that prosecutors 
and defense counsel should not, “manifest or exercise, by words or conduct, bias or prejudice 
based upon race, sex, religion, national origin, disability, age, sexual orientation, gender identity 
or socioeconomic status.” This statement appears in the black letter of the Standards, not in a 
comment.  And, as noted above, one year before the adoption of Goal III, the Association 
directly addressed prejudice, bias and harassment in the black letter of Model Rule 2.3 in the 
2007 Model Code of Judicial Conduct.  
 
Some opponents to bringing an anti-discrimination and anti-harassment provision into the black 
letter of the Model Rules have suggested that the amendment is not necessary—that the current 
provision provides the proper level of guidance to lawyers. Evidence from the ABA and around 
the country suggests otherwise. For example: 
 

 Twenty-two states and the District of Columbia have not waited for the Association to 
act. They already concluded that the current Comment to an ABA Model Rule does not 
adequately address discriminatory or harassing behavior by lawyers. As a result, they 
have adopted anti-discrimination and/or anti-harassment provisions into the black letter 
of their rules of professional conduct.11 By contrast, only thirteen jurisdictions have 
decided to address this issue in a Comment similar to the current Comment in the Model 

                                                 
10 ABA FOURTH EDITION CRIMINAL JUSTICE STANDARDS FOR THE PROSECUTION FUNCTION, 
http://www.americanbar.org/groups/criminal_justice/standards.html (last visited May 9, 2016); ABA FOURTH 
EDITION CRIMINAL JUSTICE STANDARDS FOR THE DEFENSE FUNCTION, 
http://www.americanbar.org/groups/criminal_justice/standards/DefenseFunctionFourthEdition.html (last visited 
May 9, 2016). 
11 See California Rule of Prof’l Conduct 2-400; Colorado Rule of Professional Conduct 8.4(g); Florida Rule of 
Professional Conduct 4-8.4(d); Illinois Rule of Prof’l Conduct 8.4(j); Indiana Rule of Prof’l Conduct 8.4(g); Iowa 
Rule of Prof’l Conduct 8.4(g); Maryland Lawyers’ Rules of Prof’l Conduct 8.4(e); Massachusetts Rule of Prof’l 
Conduct 3.4(i); Minnesota Rule of Prof’l Conduct 8.4(h); Missouri Rule of Prof’l Conduct 4-8.4(g); Nebraska Rule 
of Prof’l Conduct 8.4(d); New Jersey Rule of Prof’l Conduct 8.4(g); New Mexico Rule of Prof’l Conduct 16-300; 
New York Rule of Prof’l Conduct 8.4(g); North Dakota Rule of Prof’l Conduct 8.4(f); Ohio Rule of Prof’l Conduct 
8.4(g); Oregon Rule of Prof’l Conduct 8.4(a)(7); Rhode Island Rule of Prof’l Conduct 8.4(d); Texas Rule of Prof’l 
Conduct 5.08; Vermont Rule of Prof’l Conduct 8.4(g); Washington Rule of Prof’l Conduct 8.4(g); Wisconsin Rule 
of Prof’l Conduct 8.4(i); D.C. Rule of Prof’l Conduct 9.1. 
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Rules.12 Fourteen states do not address this issue at all in their Rules of Professional 
Conduct.13    

 As noted above, the ABA has already brought anti-discrimination and anti-harassment 
provisions into the black letter of other conduct codes like the ABA Standards for 
Criminal Justice: Prosecution Function and Defense Function and the 2007 ABA Model 
Code of Judicial Conduct, Rule 2.3. 

 The Florida Bar’s Young Lawyer’s Division reported this year that in a survey of its 
female members, 43% of respondents reported they had experienced gender bias in their 
career.14 

 The supreme courts of the jurisdictions that have black letter rules with anti-
discrimination and anti-harassment provisions have not seen a surge in complaints based 
on these provisions. Where appropriate, they are disciplining lawyers for discriminatory 
and harassing conduct.15 

 
 
 
 
 
 
 

                                                 
12 See Arizona Rule of Prof’l Conduct 8.4, cmt.; Arkansas Rule of Prof’l Conduct 8.4, cmt. [3]; Connecticut Rule of 
Prof’l Conduct 8.4, Commentary; Delaware Lawyers’ Rule of Prof’l Conduct 8.4, cmt. [3]; Idaho Rule of Prof’l 
Conduct 8.4, cmt. [3]; Maine Rule of Prof’l Conduct 8.4, cmt. [3]; North Carolina Rule of Prof’l Conduct 8.4, cmt. 
[5]; South Carolina Rule of Prof’l Conduct 8.4, cmt. [3]; South Dakota Rule of Prof’l Conduct 8.4, cmt. [3]; 
Tennessee Rule of Prof’l Conduct 8.4, cmt. [3]; Utah Rule of Prof’l Conduct 8.4, cmt. [3]; Wyoming Rule of Prof’l 
Conduct 8.4, cmt. [3]; West Virginia Rule of Prof’l Conduct 8.4, cmt. [3]. 
13 The states that do not address this issue in their rules include Alabama, Alaska, Georgia, Hawaii, Kansas, 
Kentucky, Louisiana, Mississippi, Montana, Nevada, New Hampshire, Oklahoma, Pennsylvania, and Virginia. 
14 The Florida Bar, Results of the 2015 YLD Survey on Women in the Legal Profession (Dec. 2015), 
http://www.floridabar.org/TFB/TFBResources.nsf/Attachments/13AC70483401E7C785257F640064CF63/$FILE/R
ESULTS%20OF%202015%20SURVEY.pdf?OpenElement.    
15 In 2015 the Iowa Supreme Court disciplined a lawyer for sexually harassing four female clients and one female  
employee. In re Moothart, 860 N.W.2d 598 (2015). The Wisconsin Supreme Court in 2014 disciplined a district 
attorney for texting the victim of domestic abuse writing that he wished the victim was not a client because she was 
“a cool person to know.” On one day, the lawyer sent 19 text messages asking whether the victim was the “kind of 
girl who likes secret contact with an older married elected DA  . . . the riskier the better.” One day later, the lawyer 
sent the victim 8 text messages telling the victim that she was pretty and beautiful and that he had a $350,000 home. 
In re Kratz, 851 N.W.2d 219 (2014). The Minnesota Supreme Court in 2013 disciplined a lawyer who, while acting 
as an adjunct professor and supervising law students in a clinic, made unwelcome comments about the student’s 
appearance; engaged in unwelcome physical contact of a sexual nature with the student; and attempted to convince 
the student to recant complaints she had made to authorities about him. In re Griffith, 838 N.W.2d 792 (2013).  The 
Washington Supreme Court in 2012 disciplined a lawyer, who was representing his wife and her business in dispute 
with employee who was Canadian.  The lawyer sent two ex parte communications to the trial judge asking questions 
like: are you going to believe an alien or a U.S. citizen?  In re McGrath, 280 P.3d 1091 (2012).  The Indiana 
Supreme Court in 2009 disciplined a lawyer who, while representing a father at a child support modification 
hearing, made repeated disparaging references to the facts that the mother was not a U.S. citizen and was receiving 
legal services at no charge.  In re Campiti, 937 N.E.2d 340 (2009).  The Indiana Supreme Court in 2005 disciplined 
a lawyer who represented a husband in an action for dissolution of marriage.  Throughout the custody proceedings 
the lawyer referred to the wife being seen around town in the presence of a “black male” and that such association 
was placing the children in harm’s way.  During a hearing, the lawyer referred to the African-American man as “the 
black guy” and “the black man.”  In re Thomsen, 837 N.E.2d 1011 (2005). 
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IV.  Summary of Proposed Amendments 
 
A. Prohibited Activity   

 
SCEPR’s proposal adds a new paragraph (g) to Rule 8.4, to prohibit conduct by a lawyer related 
to the practice of law that harasses or discriminates against members of specified groups. New 
Comment [3] defines the prohibited behavior. 
 
Proposed new black letter Rule 8.4(g) does not use the terms “manifests . . . bias or prejudice”16 
which appear in the current provision. Instead, the new rule adopts the terms “harass or 
discriminate” which are based on the words “harassment” and “discrimination” that already 
appear in a large body of substantive law, antidiscrimination and anti-harassment statutes, and 
case law nationwide and in the Model Judicial Code. For example, in new Comment [3], 
“harass” is defined as including “sexual harassment and derogatory or demeaning language 
towards a person who is, or is perceived to be, a member of one of the groups. . . . unwelcome 
sexual advances, requests for sexual favors, and or other unwelcome verbal or physical conduct 
of a sexual nature.” This definition is based on the language of Rule 2.3(C) of the ABA Model 
Code of Judicial Conduct and its Comment [4], adopted by the House in 2007 and applicable to 
lawyers in proceedings before a court.17 
 
Discrimination is defined in new Comment [3] as “harmful verbal or physical conduct that 
manifests bias or prejudice towards others because of their membership or perceived 
membership in one or more of the groups listed in paragraph (g).” This is based in part on ABA 
Model Code of Judicial Conduct, Rule 2.3, Comment [3], which notes that harassment, one form 
of discrimination, includes “verbal or physical conduct,” and on the current rule, which prohibits 
lawyers from manifesting bias or prejudice while representing clients.   
 
Proposed new Comment [3] also explains, “The substantive law of antidiscrimination and anti-
harassment statutes and case law may guide application of paragraph (g).” This provision makes 
clear that the substantive law on antidiscrimination and anti-harassment is not necessarily 
dispositive in the disciplinary context. Thus, conduct that has a discriminatory impact alone, 
while possibly dispositive elsewhere, would not necessarily result in discipline under new Rule 
8.4(g). But, substantive law regarding discrimination and harassment can also guide a lawyer’s 
conduct. As the Preamble to the Model Rules explains, “A lawyer’s conduct should conform to 
the requirements of the law, both in professional service to clients and in the lawyer’s business 
and personal affairs.”18 
 

B. Mens Rea Requirement 
 

Proposed new Rule 8.4(g) does not use the term “knowingly.” SCEPR received many comments 
about whether new paragraph (g) should include a specifically stated requirement that the 

                                                 
16 The phrase, “manifestations of bias or prejudice” is utilized in proposed new Comment [3]. 
17 ABA Model Code of Judicial Conduct Rule 2.3, Comment [4] reads: “Sexual harassment includes but is not 
limited to sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature that is 
unwelcome.” 
18 MODEL RULES OF PROF’L CONDUCT, Preamble & Scope [5] (2016). 
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misconduct be “knowing” discrimination or harassment. SCEPR concluded that a “knowing” or 
“knowingly” requirement in new paragraph (g) is neither necessary nor appropriate. 
 
Rule 8.4(d), which current Comment [3] illuminates, prohibits “conduct that is prejudicial to the 
administration of justice.” It does not include an additional requirement that such conduct be 
“knowing.” Current Rule 8.4(d) does not require one to “knowingly” engage in conduct that is 
prejudicial to the administration of justice. 
 
Some commentators suggested that the term “knowingly” should be preserved from the current 
Comment, which explains that “a lawyer who, in the course of representing a client, knowingly 
manifests by words or conduct, bias or prejudice … violates paragraph (d) when such actions are 
prejudicial to the administration of justice.” As noted above, Comments provide interpretive 
guidance but are not elements of the Rule. 
 
“Knowingly” as used in the Model Rules denotes “actual knowledge of the fact in question. A 
person’s knowledge may be inferred from circumstances.” Rule 1.0(f).19 And the use of the term 
“knowingly” in the current provision makes sense in the context of that comment, which deals 
with bias and prejudice. Bias and prejudice are states of mind that can only be observed when 
they are made manifest by knowing acts (words or conduct). So it was appropriate to require a 
“knowing” manifestation as the basis for discipline. 
 
By contrast, “harassment” and “discrimination” are terms that denote actual conduct. As 
explained in proposed new Comment [3], both “harassment” and “discrimination” are defined to 
include verbal and physical conduct against others. The proposed rule would not expand on what 
would be considered harassment and discrimination under federal and state law. Thus, the terms 
used in the rule—“harass and discriminate”—by their nature incorporate a measure of 
intentionality while also setting a minimum standard of acceptable conduct. This does not mean 
that complainants should have to establish their claims in civil courts before bringing 
disciplinary claims. Rather, it means that the rule intends that these words have the meaning 
established at law. The well-developed meaning and well-delineated boundaries of these terms in 
legal doctrine rebuts any notion that the standard imposes strict liability based on a vague and 
subjective proscription.  
 
Also, the mens rea of the respondent, as well as the harm caused by the conduct, are factors that 
could be taken into account under the Standards for Imposing Lawyer Sanctions, for example, 
when determining what sanctions, if any, would be appropriate for the conduct. 
 

C. Scope of the Rule   
 

Proposed Rule 8.4(g) makes it professional misconduct for a lawyer to harass or discriminate 
while engaged in “conduct related to the practice of law.” The rule is constitutionally limited; it 
does not seek to regulate harassment or discrimination by a lawyer that occurs outside the scope 
of the lawyer’s practice of law, nor does it limit a lawyer’s representational role in our legal 
system. It does not limit the scope of the legal advice a lawyer may render to clients, which is 
                                                 
19 Thus, for example, where the word “knowingly” is used elsewhere in the Model Rules—in paragraphs (a) and (f)  
to Rule 8.4 and in Rule 3.3(a) for example—the lawyer’s state of mind and knowledge or lack thereof can readily be 
inferred from the conduct involved and the circumstances surrounding that conduct.      
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addressed in Model Rule 1.2. It permits legitimate advocacy. It does not change the 
circumstances under which a lawyer may accept, decline or withdraw from a representation. To 
the contrary, the proposal makes clear that Model Rule 1.16 addresses such conduct. The 
proposal also does not limit a lawyer’s ability to charge and collect a reasonable fee for legal 
services, which remains governed by Rule 1.5. And, as new Comment [4] makes clear, the 
proposed Rule does not impose limits or requirements on the scope of a lawyer’s professional 
expertise. 
 
Note also that while the provision in current Comment [3] limits the scope of Rule 8.4(d) to 
situations where the lawyer is representing clients, Rule 8.4(d) itself is not so limited. In fact, 
lawyers have been disciplined under Rule 8.4(d) for conduct that does not involve the 
representation of clients.20   
 
Some commenters expressed concern that the phrase, “conduct related to the practice of law,” is 
vague. “The definition of the practice of law is established by law and varies from one 
jurisdiction to another.”21 The phrase “conduct related to” is elucidated in the proposed new 
Comments and is consistent with other terms and phrases used in the Rules that have been 
upheld against vagueness challenges.22 The proposed scope of Rule 8.4(g) is similar to the scope 
of existing anti-discrimination provisions in many states.23   
 
Proposed new Comment [4] explains that conduct related to the practice of law includes, 
“representing clients; interacting with witnesses, coworkers, court personnel, lawyers and others 
while engaged in the practice of law; operating or managing a law firm or law practice; and 
participating in bar association, business or social activities in connection with the practice of 
law.” (Emphasis added.) The nexus of the conduct regulated by the rule is that it is conduct 
lawyers are permitted or required to engage in because of their work as a lawyer. 

                                                 
20 See, e.g., Neal v. Clinton, 2001 WL 34355768 (Ark. Cir. Ct. Jan. 19, 2001).   
21 MODEL RULES OF PROF’L CONDUCT R. 5.5 cmt. [2]. 
22 See, e.g., Grievance Adm’r v. Fieger, 719 N.E.2d 123 (Mich. 2016) (rejecting a vagueness challenge to rules 
requiring lawyers to “treat with courtesy and respect all person involved in the legal process” and prohibiting 
“undignified or discourteous conduct toward [a] tribunal”); Chief Disciplinary Counsel v. Zelotes, 98 A.3d 852 
(Conn. 2014) (rejecting a vagueness challenge to “conduct prejudicial to the administration of justice”); Florida Bar 
v. Von Zamft, 814 So. 2d 385 (2002); In re Anonymous Member of South Carolina Bar, 709 S.E.2d 633 (2011) 
(rejecting a vagueness challenge to the following required civility clause: “To opposing parties and their counsel, I 
pledge fairness, integrity, and civility . . . . “); Canatella v. Stovitz, 365 F.Supp.2d 1064 (N.D. Cal. 2005) (rejecting a 
vagueness challenge to these terms regulating lawyers in the California Business and Profession Code: “willful,” 
“moral turpitude,” “dishonesty,” and “corruption”); Motley v. Virginia State Bar, 536 S.E.2d 97 (Va. 2000) 
(rejecting a vagueness challenge to a rule requiring lawyers to keep client’s “reasonably informed about matters in 
which the lawyer’s services are being rendered”); In re Disciplinary Proceedings Against Beaver, 510 N.W.2d 129 
(Wis. 1994) (rejecting a vagueness challenge to a rule against “offensive personality”).  
23 See Florida Rule of Professional Conduct 4-8.4(d) which addresses conduct “in connection with the practice of 
law”; Indiana Rule of Prof’l Conduct 8.4(g) which addresses conduct a lawyer undertakes in the lawyer’s 
“professional capacity”; Iowa Rule of Prof’l Conduct 8.4(g) which addresses conduct “in the practice of law”; 
Maryland Lawyers’ Rules of Prof’l Conduct 8.4(e) with the scope of “when acting in a professional capacity”; 
Minnesota Rule of Prof’l Conduct 8.4(h) addressing conduct “in connection with a lawyer’s professional activities”; 
New Jersey Rule of Prof’l Conduct 8.4(g) addressing when a lawyer’s conduct is performed “in a professional 
capacity”; New York Rule of Prof’l Conduct 8.4(g) covering conduct “in the practice of law”; Ohio Rule of Prof’l 
Conduct 8.4(g) addressing when lawyer “engage, in a professional capacity, in conduct”; Washington Rule of Prof’l 
Conduct 8.4(g) covering “connection with the lawyer’s professional activities”; and Wisconsin Rule of Prof’l 
Conduct 8.4(i) with a scope of conduct “in connection with the lawyer’s professional activities.” 
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The scope of proposed 8.4(g) is actually narrower and more limited than is the scope of other 
Model Rules. “[T]here are Rules that apply to lawyers who are not active in the practice of law 
or to practicing lawyers even when they are acting in a nonprofessional capacity.”24 For example, 
paragraph (c) to Rule 8.4 declares that it is professional misconduct for a lawyer to engage in 
conduct “involving dishonesty, fraud, deceit or misrepresentation.” Such conduct need not be 
related to the lawyer’s practice of law, but may reflect adversely on the lawyer’s fitness to 
practice law or involve moral turpitude.25 
 
However, insofar as proposed Rule 8.4(g) applies to “conduct related to the practice of law,” it is 
broader than the current provision. This change is necessary. The professional roles of lawyers 
include conduct that goes well beyond the representation of clients before tribunals. Lawyers are 
also officers of the court, managers of their law practices and public citizens having a special 
responsibility for the administration justice.26 Lawyers routinely engage in organized bar-related 
activities to promote access to the legal system and improvements in the law. Lawyers engage in 
mentoring and social activities related to the practice of law. And, of course, lawyers are licensed 
by a jurisdiction’s highest court with the privilege of practicing law.  The ethics rules should 
make clear that the profession will not tolerate harassment and discrimination in all conduct 
related to the practice of law.  
 
Therefore, proposed Comment [4] explains that operating or managing a law firm is conduct 
related to the practice of law. This includes the terms and conditions of employment. Some 
commentators objected to the inclusion of workplace harassment and discrimination within the 
scope of the Rule on the ground that it would bring employment law into the Model Rules. This 
objection is misplaced. First, in at least two jurisdictions which have adopted an anti-
discrimination Rule, the provision is focused entirely on employment and the workplace.27  
Other jurisdictions have also included workplace harassment and discrimination among the 
conduct prohibited in their Rules.28 Second, professional misconduct under the Model Rules 
already applies to substantive areas of the law such as fraud and misrepresentation. Third, that 
part of the management of a law practice which includes the solicitation of clients and 
advertising of legal services are already subjects of regulation under the Model Rules.29 And 
fourth, this would not be the first time the House of Delegates adopted policy on the terms and 
                                                 
24 MODEL RULES OF PROF’L CONDUCT, Preamble [3].  
25 MODEL RULES OF PROF’L CONDUCT R. 8.4 cmt. [2]. 
26 MODEL RULES OF PROF’L CONDUCT, Preamble [1] & [6]. 
27 See D.C. Rule of Prof’l Conduct 9.1 & Vermont Rule of Prof’l Conduct 8.4(g).  The lawyer population for 
Washington DC is 52,711 and Vermont is 2,326.  Additional lawyer demographic information is available on the 
American Bar Association website: http://www.americanbar.org/resources_for_lawyers/profession_statistics.html.  
28 Other jurisdictions have specifically included workplace harassment and discrimination among the conduct 
prohibited in their Rules. Some jurisdictions that have included workplace harassment and discrimination as 
professional misconduct require a prior finding of employment discrimination by another tribunal.  See California 
Rule of Prof’l Conduct 2-400 (lawyer population 167,690); Illinois Rule of Prof’l conduct 8.4(j) (lawyer population 
63,060); New Jersey Rule of Prof’l Conduct 8.4(g) (lawyer population 41,569); and New York Rule of Prof’l 
Conduct 8.4(g) (lawyer population 175,195). Some jurisdictions that have included workplace harassment and 
discrimination as professional misconduct require that the conduct be unlawful. See, e.g., Iowa Rule of Prof’l 
Conduct 8.4(g) (lawyer population of 7,560); Ohio Rule of Prof’l Conduct 8.4(g) (lawyer population 38,237); and 
Minnesota Rule of Prof’l Conduct 8.4(h) (lawyer population 24,952). Maryland has included workplace harassment 
and discrimination as professional misconduct when the conduct is prejudicial to the administration of justice. 
Maryland Lawyers’ Rules of Prof’l Conduct 8.4(e), cmt. [3] (lawyer population 24,142). 
29 See MODEL RULES OF PROFESSIONAL CONDUCT R. 7.1 - 7.6. 
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conditions of lawyer employment. In 2007, the House of Delegates adopted as ABA policy a 
recommendation that law firms should discontinue mandatory age-based retirement polices,30 
and earlier, in 1992, the House recognized that “sexual harassment is a serious problem in all 
types of workplace settings, including the legal profession, and constitutes a discriminatory and 
unprofessional practice that must not be tolerated in any work environment.”31 When such 
conduct is engaged in by lawyers it is appropriate and necessary to identify it for what it is; 
professional misconduct. 

This Rule, however, is not intended to replace employment discrimination law. The many 
jurisdictions which already have adopted similar rules have not experienced a mass influx of 
complaints based on employment discrimination or harassment. There is also no evidence from 
these jurisdictions that disciplinary counsel became the tribunal of first resort for workplace 
harassment or discrimination claims against lawyers. This Rule would not prohibit disciplinary 
counsel from deferring action on complaints, pending other investigations or actions. 
 
Equally important, the ABA should not adopt a rule that would apply only to lawyers acting 
outside of their own law firms or law practices but not to lawyers acting within their offices, 
toward each other and subordinates. Such a dichotomy is unreasonable and unsupportable.   
    
As also explained in proposed new Comment [4], conduct related to the practice of law includes 
activities such as law firm dinners and other nominally social events at which lawyers are present 
solely because of their association with their law firm or in connection with their practice of law. 
SCEPR was presented with substantial anecdotal information that sexual harassment takes place 
at such events. “Conduct related to the practice of law” includes these activities. 
 
Finally with respect to the scope of the rule, some commentators suggested that because legal 
remedies are available for discrimination and harassment in other forums, the bar should not 
permit an ethics claim to be brought on that basis until the claim has first been presented to a 
legal tribunal and the tribunal has found the lawyer guilty of or liable for harassment or 
discrimination.  
 
SCEPR has considered and rejected this approach for a number of reasons. Such a requirement is 
without precedent in the Model Rules. There is no such limitation in the current provision. Legal 
ethics rules are not dependent upon or limited by statutory or common law claims. The ABA 
takes pride in the fact that “the legal profession is largely self-governing.”32 As such, “a lawyer’s 
failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking the 
disciplinary process,” not the civil legal system.33 The two systems run on separate tracks. 
 
The Association has never before required that a party first invoke the civil legal system before 
filing a grievance through the disciplinary system.  In fact, as a self-governing profession we 
have made it clear that “[v]iolation of a Rule should not itself give rise to a cause of action 
against a lawyer nor should it create any presumption in such a case that a legal duty has been 

                                                 
30 ABA HOUSE OF DELEGATES RESOLUTION 10A (Aug. 2007). 
31 ABA HOUSE OF DELEGATES RESOLUTION 117 (Feb. 1992). 
32 MODEL RULES OF PROFESSIONAL CONDUCT, Preamble & Scope [10]. 
33 MODEL RULES OF PROFESSIONAL CONDUCT, Preamble & Scope [19]. 
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breached.”34 Thus, legal remedies are available for conduct, such as fraud, deceit or 
misrepresentation, which also are prohibited by paragraph (c) to Rule 8.4, but a claimant is not 
required as a condition of filing a grievance based on fraud, deceit or misrepresentation to have 
brought and won a civil action against the respondent lawyer, or for the lawyer to have been 
charged with and convicted of a crime.35 To now impose such a requirement, only for claims 
based on harassment and discrimination, would set a terrible precedent and send the wrong 
message to the public. 
 
In addition, the Model Rules of Professional Conduct reflect ABA policy. Since 1989, the ABA 
House of Delegates has adopted policies promoting the equal treatment of all persons regardless 
of sexual orientation or gender identity.36 Many states, however, have not extended protection in 
areas like employment to lesbian, gay, or transgender persons.37 A Model Rule should not be 
limited by such restrictions that do not reflect ABA policy. Of course, states and other 
jurisdictions may adapt ABA policy to meet their individual and particular circumstances.   
 

D. Protected Groups   
 
New Rule 8.4(g) would retain the groups protected by the current provision.38 In addition, new 
8.4(g) would also include “ethnicity,” “gender identity,” and “marital status.” The anti-
discrimination provision in the ABA Model Code of Judicial Conduct, revised and adopted by 
the House of Delegates in 2007, already requires judges to ensure that lawyers in proceedings 
before the court refrain from manifesting bias or prejudice and from harassing another based on 
that person’s marital status and ethnicity.  The drafters believe that this same prohibition also 
should be applicable to lawyers in conduct related to the practice of law not merely to lawyers in 
proceedings before the court.  
 
“Gender identity” is added as a protected group at the request of the ABA’s Goal III 
Commissions. As used in the Rule this term includes “gender expression” which is as a form of 
gender identify. These terms encompass persons whose current gender identity and expression 
are different from their designations at birth.39 The Equal Employment Opportunities 

                                                 
34 MODEL RULES OF PROFESSIONAL CONDUCT, Preamble & Scope [20].  
35 E.g., People v. Odom, 941 P.2d 919 (Colo. 1997) (lawyer disciplined for committing a crime for which he was 
never charged).   
36 A list of ABA policies supporting the expansion of civil rights to and protection of persons based on their sexual 
orientation and gender identity can be found here: 
http://www.americanbar.org/groups/sexual_orientation/policy.html.  
37 For a list of states that have not extended protection in areas like employment to LGBT individuals see: 
https://www.aclu.org/map/non-discrimination-laws-state-state-information-map.  
38 Some commenters advised eliminating references to any specific groups from the Rule. SCEPR concluded that 
this would risk including within the scope of the Rule appropriate distinctions that are properly made in professional 
life. For example, a law firm or lawyer may display “geographic bias” by interviewing for employment only persons 
who have expressed a willingness to relocate to a particular state or city. It was thought preferable to specifically 
identify the groups to be covered under the Rule. 
39 The U.S. Office of Personnel Management Diversity & Inclusion Reference Materials defines gender identity as 
“the individual's internal sense of being male or female. The way an individual expresses his or her gender identity 
is frequently called ‘gender expression,’ and may or may not conform to social stereotypes associated with a 
particular gender.” See Diversity & Inclusion Reference Materials, UNITED STATES OFFICE OF PERSONNEL 
MANAGEMENT, https://www.opm.gov/policy-data-oversight/diversity-and-inclusion/reference-materials/gender-
identity-guidance/ (last visited May 9, 2016).  
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Commission interprets Title VII as prohibiting discrimination against employees on the basis of 
sexual orientation and gender identity.40 In 2015, the ABA House adopted revised Criminal 
Justice Standards for the Defense Function and the Prosecution Function. Both sets of Standards 
explains that defense counsel and prosecutors should not manifest bias or prejudice based on 
another’s gender identity. To ensure notice to lawyers and to make these provisions more 
parallel, the Goal III Commission on Sexual Orientation and Gender Identity recommended that 
gender identity be added to the black letter of paragraph (g).  New Comment [3] notes that 
applicable law may be used as a guide to interpreting paragraph (g). Under the Americans with 
Disabilities Act discrimination against persons with disabilities includes the failure to make the 
reasonable accommodations necessary for such person to function in a work environment.41 
 
Some commenters objected to retaining the term “socioeconomic status” in new paragraph (g). 
This term is included in the current provision and also is in the Model Judicial Code. The term 
has not been applied indiscriminately or irrationally in any jurisdiction which has adopted it. The 
Indiana disciplinary case In re Campiti, 937 N.E.2d 340 (2009) provides guidance as to the 
meaning of the term. In that matter, a lawyer was reprimanded for disparaging references he 
made at trial about a litigant’s socioeconomic status: the litigant was receiving free legal 
services. SCEPR concluded that the unintended consequences of removing this group would be 
more detrimental than the consequences of keeping it in.  
 
Discrimination against persons based on their source of income or acceptance of free or low-cost 
legal services would be examples of discrimination based on socioeconomic status. However, 
new Comment [5] makes clear that the Rule does not limit a lawyer’s ability to charge and 
collect a reasonable fee and reimbursement of expenses, nor does it affect a lawyer’s ability to 
limit the scope of his or her practice.  
SCEPR was concerned, however, that this Rule not be read as undermining a lawyer’s pro bono 
obligations or duty to accept court-appointed clients. Therefore, proposed Comment [5] does 
encourage lawyers to be mindful of their professional obligations under Rule 6.1 to provide legal 
services to those who are unable to pay, and their obligation under Rule 6.2 to not avoid 
appointments from a tribunal except for “good cause.” 
 

E.  Promoting Diversity 
 
Proposed new Comment [4] to Rule 8.4 makes clear that paragraph (g) does not prohibit conduct 
undertaken by lawyers to promote diversity. As stated in the first Goal III Objective, the 
Association is committed to promoting full and equal participation in the Association, our 
profession and the justice system by all persons. According to the ABA Lawyer Demographics 
for 2016, the legal profession is 64% male and 36% female.42 The most recent figures for racial 

                                                 
40 https://www.eeoc.gov/eeoc/newsroom/wysk/enforcement_protections_lgbt_workers.cfm 
41A reasonable accommodation is a modification or adjustment to a job, the work environment, or the way things 
usually are done that enables a qualified individual with a disability to enjoy an equal employment opportunity. 
Examples of reasonable accommodations include making existing facilities accessible; job restructuring; part-time 
or modified work schedules; acquiring or modifying equipment; changing tests, training materials, or policies; 
providing qualified readers or interpreters; and reassignment to a vacant position.  
42 American Bar Association, Lawyer Demographics Year 2016 (2016), 
http://www.americanbar.org/content/dam/aba/administrative/market_research/lawyer-demographics-tables-
2016.authcheckdam.pdf. 
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demographics are from the 2010 census showing 88% White, 5% Black, 4% Hispanic, and 3% 
Asian Pacific American, with all other ethnicities less than one percent.43 Goal III guides the 
ABA toward greater diversity in our profession and the justice system, and Rule 8.4(g) seeks to 
further that goal. 
 

F.  How New Rule 8.4(g) Affects Other Model Rules of Professional Conduct 
 
When SCEPR released a draft proposal in December 2015 to amend Model Rule 8.4, some 
commenters expressed concern about how proposed new Rule 8.4(g) would affect other Rules of 
Professional Conduct. As a result, SCEPR’s proposal to create new Rule 8.4(g) now includes a 
discussion of its effect on certain other Model Rules. 
 
For example, commenters questioned how new Rule 8.4(g) would affect a lawyer’s ability to 
accept, refuse or withdraw from a representation. To make it clear that proposed new Rule 8.4(g) 
is not intended to change the ethics rules affecting those decisions, the drafters included in 
paragraph (g) a sentence from Washington State’s Rule 8.4(g), which reads: “This Rule does not 
limit the ability of a lawyer to accept, decline, or withdraw from a representation in accordance 
with Rule 1.16.” Rule 1.16 defines when a lawyer shall and when a lawyer may decline or 
withdraw from a representation. Rule 1.16(a) explains that a lawyer shall not represent a client or 
must withdraw from representing a client if: “(1) the representation will result in violation of the 
rules of professional conduct or other law.” Examples of a representation that would violate the 
Rules of Professional Conduct are representing a client when the lawyer does not have the legal 
competence to do so (See Rule 1.1) and representing a client with whom the lawyer has a conflict 
of interest (See Rules 1.7, 1.9, 1.10, 1.11, 1.12). 
 
To address concerns that this proposal would cause lawyers to reject clients with unpopular 
views or controversial positions, SCEPR included in proposed new Comment [5] a statement 
reminding lawyers that a lawyer’s representation of a client does not constitute an endorsement 
by the lawyer of the client’s views or activities, with a citation to Model Rule 1.2(b). That Rule 
reads: “A lawyer’s representation of a client, including representation by appointment, does not 
constitute an endorsement of the client’s political, economic, social or moral views or activities.”  
 
Also, with respect to this rule as with respect to all the ethics Rules, Rule 5.1 provides that a 
managing or supervisory lawyer shall make reasonable efforts to insure that the lawyer’s firm or 
practice has in effect measures giving reasonable assurance that all lawyers in the firm conform 
to the Rules of Professional Conduct. Such efforts will build upon efforts already being made to 
give reasonable assurance that lawyers in a firm conform to Rule 8.4(d) and are not manifesting 
bias or prejudice in the course of representing a client that is prejudicial to the administration of 
justice. 
 

G. Legitimate Advocacy 
 
New Comment [5] to Rule 8.4 includes the following sentence: “Paragraph (g) does not prohibit 
legitimate advocacy that is material and relevant to factual or legal issues or arguments in a 
representation.”  This retains and updates the statement on legitimate advocacy that is contained 

                                                 
43 Id. 
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in the current provision. The current provision reads: “Legitimate advocacy respecting the 
foregoing factors does not violate paragraph (d).”  
 

H. Peremptory Challenges 
 
The following sentence appears in the current provision: “A trial judge’s finding that peremptory 
challenges were exercised on a discriminatory basis does not alone establish a violation of this 
rule.” This statement is analogous to a statement in Disciplinary Rule 4-101 of the 1969 Model 
Code of Professional Responsibility, where the ethical obligation of confidentiality was linked to 
the legal evidentiary standard of attorney-client privilege.44 Just as the Model Rules subsequently 
separated the evidentiary standard from the ethical standard, so too SCEPR determined to 
separate a determination by a trial judge on peremptory challenges from a decision as to whether 
there has been discrimination under the Model Rules. The weight given to the trial judge’s 
determination should be decided as part of the disciplinary process, not determined by a 
comment in the Model Rules of Professional Conduct. Thus, SCEPR concluded that this 
question might more appropriately be addressed under the Model Rules for Lawyer Disciplinary 
Enforcement or the Standards for Imposing Lawyer Sanctions. 
 

V. CONCLUSION 
 

As noted at the beginning of this Report the Association has a responsibility to lead the 
profession in promoting equal justice under law.  This includes working to eliminate bias in the 
legal profession.  In 2007 the Model Judicial Code was amended to do just that.  Twenty-three 
jurisdictions have also acted to amend their rules of professional conduct to address this issue 
directly.  It is time to follow suit and amend the Model Rules. The Association needs to address 
such an important and substantive issue in a Rule itself, not just in a Comment.   
 
Proposed new paragraph (g) to Rule 8.4 is a reasonable, limited and necessary addition to the 
Model Rules of Professional Conduct. It will make it clear that it is professional misconduct to 
harass or discriminate while engaged in conduct related to the practice of law. And as has 
already been shown in the jurisdictions that have such a rule, it will not impose an undue burden 
on lawyers. 
 
As the premier association of attorneys in the world, the ABA should lead anti-discrimination, 
anti-harassment, and diversity efforts not just in the courtroom, but wherever it occurs in conduct 
by lawyers related to the practice of law. The public expects no less of us. Adopting the 
Resolution will advance this most important goal. 
 
Respectfully submitted, 
 
Myles V. Lynk, Chair 
Standing Committee on Ethics and Professional Responsibility 
August 2016 

                                                 
44 A LEGISLATIVE HISTORY: THE DEVELOPMENT OF THE ABA MODEL RULES OF PROFESSIONAL CONDUCT, 1982-
2013 114 (Art Garwin ed., 2013). 
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GENERAL INFORMATION FORM 
 
Submitting Entity: Standing Committee on Ethics and Professional Responsibility 
 
Submitted By: Dennis Rendleman, Ethics Counsel 
 
1. Summary of Resolution(s). The resolution would amend Model Rule of Professional Conduct 

8.4, Misconduct, to create new paragraph (g) that would create in the black letter of the Rules 
an anti-discrimination and anti-harassment provision. The resolution also amends Comment 
[3], creates new Comments [4] and [5] to Rule 8.4 and renumbers current Comments [4] and 
[5]. 

 
2. Approval by Submitting Entity. The Standing Committee on Ethics and Professional 

Responsibility approved filing this resolution in April 2016. Co-sponsors, the Civil Rights & 
Social Justice Section, the Commission on Disability Rights, the Diversity & Inclusion 360 
Commission, the Commission on Racial and Ethnic Diversity in the Profession, the 
Commission on Sexual Orientation and Gender Identity, and the Commission on Women in 
the Profession signed on during the months of April and May 2016. The Commission on 
Hispanic Legal Rights & Responsibilities and the Center for Racial and Ethnic Diversity 
voted to support the resolution in May 2016. 

 
3. Has this or a similar resolution been submitted to the House or Board previously? This 

resolution is new. But, the House has acted on similar resolutions. For example, in February 
1994 the Young Lawyers Division authored a resolution to bring an anti-discrimination and 
anti-harassment provision into the black letter of the ABA Model Rules of Professional 
Conduct. It was withdrawn. Also in February 1994, the Standing Committee on Ethics and 
Professional Responsibility authored a similar provision. It, too, was withdrawn. 
 
In February 1995, the House adopted Resolution 116C submitted by the Young Lawyers 
Division. Through that resolution the Association condemned lawyer bias and prejudice in 
the course of the lawyer’s professional activities and opposed unlawful discrimination by 
lawyers in the management or operation of a law practice. 
 
In February 1998, the Criminal Justice Section recommended that the Model Rules of 
Professional Conduct include within the black letter an anti-discrimination provision. At the 
same meeting, the Standing Committee on Ethics and Professional Responsibility submitted 
a resolution recommending a Comment that included an anti-discrimination provision. Both 
resolutions were withdrawn. 
 
In August 1998, a joint resolution of the Standing Committee on Ethics and Professional 
Responsibility and the Criminal Justice Section was submitted and was adopted. The 
resolution created Comment [3] to Rule 8.4 suggesting that it could be misconduct that is 
prejudicial to the administration of justice when a lawyer, in the course of representing a 
client, knowingly manifest by words or conduct, bias or prejudice based upon race, sex, 
religion, national origin, disability, age, sexual orientation or socioeconomic status. 
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4. What existing Association policies are relevant to this Resolution and how would they be 

affected by its adoption? The adoption of this resolution would result in amendments to the 
ABA Model Rules of Professional Conduct. Goal III of the Association—to promote full 
and equal participation in the Association, the profession, and the justice system by all 
persons and to eliminate bias in the legal profession and the justice system—would be 
advanced by the adoption of this resolution. 

 
5. If this is a late report, what urgency exists which requires action at this meeting of the 

House? N/A 
 
6. Status of Legislation.  (If applicable) N/A 
 
7. Brief explanation regarding plans for implementation of the policy, if adopted by the House 

of Delegates. The Center for Professional Responsibility will publish any updates to the ABA 
Model Rules of Professional Conduct and Comments, and also will publish electronically 
other newly adopted policies. The Policy Implementation Committee of the Center for 
Professional Responsibility has in place the procedures and infrastructure to successfully 
implement any policies proposed that are adopted by the House of Delegates. 

 
8. Cost to the Association.  (Both direct and indirect costs) None. 
 
9. Disclosure of Interest.  (If applicable) N/A 
 
10. Referrals. The Standing Committee on Ethics and Professional Responsibility has been 

transparent in its research and drafting process for this resolution. First, the Committee 
appointed a Working Group to research and craft a proposal. The Working Group included 
representatives from the following Goal III Commissions: Disability, Racial and Ethnic 
Diversity in the Profession, Sexual Orientation and Gender Identity, and Women in the 
Profession. The Ethics Committee then hosted two public events—an informal Roundtable in 
July 2015 at the ABA Annual Meeting in Chicago on its summer 2015 Working Discussion 
Draft and a formal public hearing in February 2016 at the ABA MidYear Meeting in San 
Diego on its draft proposal. At these two events, the Ethics Committee accepted written and 
verbal comments on two different discussion drafts. 
 
The Ethics Committee developed a Rule 8.4 website to communicate information about its 
work. Drafts and comments received were posted. Through this website, the Committee 
received more than 450 comments to its December 2015 draft rule. 

 
Using email, the Ethics Committee reached out directly to numerous sections and committees 
communicating with both the entity’s chairman and the entity’s staff person about the public 
hearings and procedure for providing comments. Groups solicited included: the Standing 
Committees on Professional Discipline, Professionalism, Client Protection, Specialization, 
Legal Aid and Indigent Defendants, the Commissions on Law and Aging and Hispanic 
Rights and Responsibilities, the Sections on Business Law, Litigation, Criminal Justice, 
Family Law, Trial Tort and Insurance Practice, and the Judicial Division, the Solo, Small 
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Firm and General Practice Section, the Senior Lawyers Division, and the Young Lawyers 
Division.   
 
The Ethics Committee’s work on this issue was the subject of news articles in the Lawyers’ 
Manual on Professional Conduct and the ABA Journal. 

 
11. Contact Name and Address Information. (Prior to the meeting.  Please include name, 

address, telephone number and e-mail address) 
 
Dennis Rendleman, Ethics Counsel 
American Bar Association 
321 N. Clark Street 
Chicago, IL 60654 
W: 312-988-5307 
C: 312.753.9518 
Dennis.rendleman@americanbar.org 
 
12. Contact Name and Address Information. (Who will present the report to the House? Please 

include name, address, telephone number, cell phone number and e-mail address.) 
 

Myles V. Lynk, Chair 
Standing Committee on Ethics and Professional Responsibility 
Arizona State University College of Law 
Armstrong Hall 
P.O. Box 877906 
Phoenix, AZ 85287-7906 
W: 480-965-0433 
C: 480-721-4062 
Myles.lynk@asu.edu 
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EXECUTIVE SUMMARY 
 
1. Summary of the Resolution 
 
The resolution amends Model Rule of Professional Conduct 8.4, Misconduct, to create new 
paragraph (g) that establishes a black letter rule prohibiting discrimination and harassment. The 
resolution also amends Comment [3], creates new Comments [4] and [5] to Rule 8.4 and 
renumbers current Comments [4] and [5]. 
 
Discriminate and harass are both defined in amended Comment [3]. Discrimination is harmful 
verbal or physical conduct that manifests bias or prejudice towards others because of their 
membership or perceived membership in one or more of the groups listed in paragraph (g). 
Harassment includes sexual harassment and derogatory or demeaning verbal or physical conduct 
towards a person who is, or is perceived to be, a member of one of the groups. Protected persons 
include those listed in current Comment [3] (persons discriminated on the basis of race, sex, 
religion, national origin, disability, age, sexual orientation or socioeconomic status) and also 
includes persons discriminated on the basis of ethnicity, gender identity, and marital status. This 
brings the Model Rules more into line with the Model Code of Judicial Conduct and the Criminal 
Justice Standards for the Prosecution Function and Standards for the Defense Function. 
 
The scope of new paragraph (g) is “conduct related to the practice of law.” The resolution 
defines covered conduct as “representing clients; interacting with witnesses, coworkers, court 
personnel, lawyers and others while engaged in the practice of law; operating or managing a law 
firm or law practice; and participating in bar association, business or social activities in 
connection with the practice of law.” Adoption of policy on the terms and conditions of lawyer 
employment is not foreign to the House of Delegates. 
 
New Rule 8.4(g) includes the statement, “This Rule does not limit the ability of a lawyer to 
accept, decline, or withdraw from a representation in accordance with Rule 1.16.” ABA Model 
Rule of Professional Conduct 1.16(a) explains that a lawyer shall not represent a client or must 
withdraw from representing a client if “the representation will result in violation of the rules of 
professional conduct or other law.” Examples of a representation that would violate the Rules of 
Professional Conduct is representing a client when the lawyer does not have the legal 
competence to do so (Rule 1.1) and representing a client with whom the lawyer has a conflict of 
interest under the Rules including Rule 1.7 (current client) and Rule 1.9 (former client). 
 
2. Summary of the Issue that the Resolution Addresses 
 
This Resolution is a reasonable and rational implementation of ABA’s Goal III: to eliminate bias 
in the justice system. The ABA has adopted anti-discrimination and anti-bias provisions in the 
black letter of the Model Code of Judicial Conduct and in the black letter of the Criminal Justice 
Standards for the Prosecution Function and the Defense Function. Twenty-three jurisdictions 
have already adopted anti-discrimination or anti-harassment provisions in the black letter of their 
ethics rules. It is time for the Association to now address bias and prejudice squarely in the black 
letter of the Model Rules of Professional Conduct. 
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3. Please Explain How the Proposed Policy Position will address the issue 
 
In the 23 jurisdictions that have adopted a black letter rule that provides it is misconduct for a 
lawyer to discriminate or harass another, disciplinary agencies have investigated and successfully 
prosecuted lawyers for discriminatory and harassing behavior. 
 
For example, in 2015 the Iowa Supreme Court disciplined a lawyer for sexually harassing four 
women clients and one female employee. In Wisconsin, the Supreme Court disciplined a district 
attorney for texting the victim of domestic abuse writing that he wished the victim was not a 
client because she was “a cool person to know.” On one day, the lawyer sent 19 text messages 
asking whether the victim was the “kind of girl who likes secret contact with an older married 
elected DA  . . . the riskier the better.” One day later, the lawyer sent the victim 8 text messages 
telling the victim that she was pretty and beautiful and that he had a $350,000 home. The victim 
reported she felt that if she did not respond, the district attorney would not prosecute the 
domestic violence complaint. 
 
The Minnesota Supreme Court in 2013 disciplined a lawyer who, while acting as an adjunct 
professor and supervising law students in a clinic, made unwelcome comments about the 
student’s appearance; engaged in unwelcome physical contact of a sexual nature with the 
student; and attempted to convince the student to recant complaints she had made to authorities 
about him. 
 
The Washington Supreme Court in 2012 disciplined a lawyer, who was representing his wife and 
her business in dispute with employee who was Canadian. The lawyer sent two ex parte 
communications to the trial judge asking questions like: are you going to believe an alien or a 
U.S. citizen? The Indiana Supreme Court in 2005 disciplined a lawyer who represented a 
husband in an action for dissolution of marriage. Throughout the custody proceedings the lawyer 
referred to the wife being seen around town in the presence of a “black male” and that such 
association was placing the children in harm’s way.  During a hearing, the lawyer referred to the 
African-American man as “the black guy” and “the black man.” 
 
Those states are leading while the ABA has not kept pace. 
 
This proposal is a measured response to a need for a revised Model Rule of Professional Conduct 
that implements the Association’s Goal III – to eliminate bias in the legal profession and the 
justice system. 
 
4. Summary of Minority Views 

As explained in the Report, over the past two years, SCEPR has publicly engaged in a 
transparent investigation to determine, first whether, and then how, the Model Rules should be 
amended to reflect the changes in law and practice since 1998. 

In December 2015, SCEPR published a revised draft of a proposal to amend Rule 8.4(g), 
together with proposed new Comments to Rule 8.4. SCEPR also announced to the Association, 
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including on the House of Delegates listserv, that it would host a Public Hearing at the Midyear 
Meeting in San Diego in February 2016. Written comments were also invited.  

After the comment period closed in March 2016, SCEPR made substantial and significant 
changes to the Resolution based on minority views submitted. Changes include: 

 At the request of the ABA Section of Real Property, Trust and Estate Law, the 
Resolution now defines discriminate in Comment [3]; it explains that disciplinary 
counsel may use the substantive law of antidiscrimination and anti-harassment to guide 
application of paragraph (g) in Comment [3]; and provides additional guidance including 
a statement that lawyers who charge and collect reasonable fees do so without violating 
paragraph (g)’s prohibition on discrimination based on socioeconomic status in 
Comment [5]. 

 At the request of the ABA Labor and Employment Law Section, this Report now 
explains that the terms and conditions of employment are included within the scope of 
“operating or managing a law firm.” Labor and Employment Law requested that the 
proposal include a statement that the Rule be interpreted and implemented in accordance 
with Title VII case law. This Report explains why the Sponsors rejected this 
recommendation and the Sponsors’ position that legal ethics rules are not dependent 
upon or limited by statutory or common law claims. 

 At the request of the ABA Business Law Section Professional Responsibility 
Committee, the Resolution defines “conduct related to the practice of law” in Comment 
[4]; it includes guidance on how lawyers may ethically limit their practice under Model 
Rule 1.16; and it explains that paragraph (g) does not prohibit conduct to promote 
diversity. 

In response to the language released April 12, 2016, concerns have been expressed to the 
Sponsors about the following: 
 

 That paragraph (g) should include a mens rea of “knowing.” The Report addresses this 
issue and explains why the Sponsors did not include a mens rea.  

 That the Comment should retain the statement, “A trial judge’s finding that peremptory 
challenges were exercised on a discriminatory basis does not alone establish a violation 
of this rule.”  This Report addressed this issue and explains why the Sponsors did not 
want to mix evidentiary law with the professional responsibility rules. 

 That current Comment language, “Legitimate advocacy respecting the foregoing factors 
does not violate paragraph (d),” should be retained. The Report addresses this issue and 
explains why the Sponsors did retain this sentence, as amended. 

 That social activities in connection with the practice of law should be more clearly 
defined. The Sponsors concluded that the definition provided in the Comment is 
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sufficient for the variety of activities addressed. The critical common factor of such 
activities is their relationship to the practice of law.  

 That Sponsors delete “operating and managing a law firm” from the scope of the Rule or 
that the Rule require a prior adjudication of discrimination or harassment by a competent 
tribunal.  The Report addresses this issue and explains why the Sponsors determined that 
creating two separate spheres of conduct, one inside the law firm and one outside the law 
firm, was inappropriate. 

 Finally, some opponents express the opinion that no black letter rule is necessary.45   

 
 

                                                 
45 Not every concern raised is listed here but we have identified the significant concerns that were expressed. 
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