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MEMORANDUM 

 

TO:   ATTORNEYS 

FROM:  SECRETARY 

RE:  LENA/LIONEL FITZSIMMONS 
 

Lena/Lionel Fitzsimmons has scheduled an appointment with you because he/she has been placed 
on administrative leave from his/her job as a local investigator for the city prosecutor.    
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You are Lena/Lionel Fitzsimmons and you have been charged with stalking and criminal trespass and 
you’ve been placed on administrative leave from your job as a local investigator for the city prosecutor.  In 
your defense, you were only doing your job in pursuing a lead on a case.  You are not a police officer but 
an investigator who works for the prosecutor’s office helping build the prosecutor’s case.  You work in 
tandem with the local police to put together cold cases that your boss can win.  About a six months ago, a 
complaint came in about a local high school teacher, James Cummins, having inappropriate relations with 
the female students in the high school.  The detectives on the case worked to build a case against Mr. 
Cummins but it has been very hard to do and, to-date, no charges have been brought.  All the kids at the 
high school apparently love Mr. Cummins: he’s cool and fun and comes out to support the kids at all the 
high school related events (sports games, theater performances, etc.) as well as some non-school related 
events (swim meets, recitals, etc.).  Not even the school administrators could find anything negative to say 
about him. The police did not even find sufficient probable cause to search his computers at school or home. 

The complaining students, Ambrosia Nelson and Tanya Becker, have a bit of a reputation at the school and 
in the community of being “loose” girls and one rumor says that they have a bet with each other about 
which of them will be first to have sex with at least one member from each high school sports team (football, 
basketball, baseball and soccer).  They were not the most compelling complainants.  During the 
investigation, the detectives found two additional victims both of whom are developmentally delayed who 
were identified by Ambrosia as having been touched inappropriately by Mr. Cummins.  One of these young 
girls was unable to provide any information as her parents were unwilling to put her through any kind of 
legal process having to do with Mr. Cummins.  The other young girl acknowledged that sometimes she 
helps Mr. Cummins in the afternoons while she is waiting for her parents to pick her up.  She reported that 
Mr. Cummins made her feel special and was always very kind to her.  Based on her school records this 
young girl, who is 16, has the emotional and developmental capacity of about a 13 year old.  Needless to 
say, your boss is unwilling to bring charges against Mr. Cummins based on the evidence the detectives have 
found so far but you’re certain that he is a pervert and deserves to pay for messing around with young girls.   

The detectives on the case have mostly given up on this case and assumed that Ambrosia and Tanya were 
either making up stories or exaggerated their experiences with Mr. Cummins.  The official word is that the 
department is still investigating but you know better: they’ve basically turned their attention elsewhere and 
nothing will probably ever come from the allegations.  This made you very frustrated but you know how it 
works with limited departmental resources so you let it go.  That was, until a month ago your niece, Julia, 
a junior at Mr. Cummins’ school, told you that she thought he was “creepy.”  When you asked her why she 
felt that way, she simply said that he’d been waiting around in the afternoons for her to finish track practice 
and he also had a lot of questions for her about how practice had gone, whether she was sore from running, 



who was picking her up and other similar questions.  Julia drives herself to school and last month Mr. 
Cummins was waiting by her car when she was leaving track practice.  No one else was around and she 
was surprised by his presence.  He said he just wanted to make sure she was safe since everyone else had 
already left.  After she put her books in the backseat and politely thanked him for his concern, he said 
something like “well, my concern ought to at least be worth a hug don’t you think?”  Your niece begged 
off as being hot and sweaty from practice but he followed up with “Hot and sweaty is how I like them best.” 

Well, you kind of went nuts.  You relayed this information to the detectives that had originally worked the 
case and they said they’d follow up but you know they aren’t doing a thing so you basically began your 
own investigation of the sleazebag.  At first, you mostly just hung around the high school after hours to 
make sure he wasn’t harassing anyone. A couple of times he saw you and looked at your curiously but went 
about his business.  Another time, when you went to an away track meet which Cummins attended, he had 
the gall to actually approach you and ask about why you were following him around.  You denied doing 
such and said you were just at the meet to cheer on your niece.  One evening, you followed him home from 
school where, on his way, he stopped at a local teen hangout, the Yogurt Dish, and talked with a bunch of 
teenage girls.  You took a few pictures on your personal phone to give to the detectives.  You also sent a 
copy of one of the pictures to him with the caption “You won’t get away with it again.” You figured it 
might not help build the case against him if he knows you are following him but it will help protect other 
young girls from this predator.   

Another afternoon, you had your niece distract Cummins while you sneaked into his classroom at the school 
and looked at his web history on his desktop computer owned by the school.  You found mostly school 
appropriate sites except for two sites on the history of earlier in the day about high school girl fantasies.  If 
you had to guess, he’s pretty good about clearing his history before leaving the school each day and if your 
niece hadn’t been able to distract him you’d probably never seen it.  You took a screen shot and sent it to 
your email address.  You finished just in time because Cummins was just starting to get “touchy” with your 
niece when you approached them under the guise of picking her up for dinner. 

Your official investigation revealed that Cummins is separated from his longtime girlfriend and you went 
to see her at her employment to ask her some questions.  She was upset at your presence and told you she’d 
already told everything she knew to the police and you should leave her alone.  You guess that she and 
Cummins are still pretty tight because last week when he caught you parked outside his condo, he came 
right up to you and said to stay away from his friends and family or he’d have you arrested. 

Apparently, that is exactly what he did because two days ago, your supervisor called you into the office and 
placed you on administrative leave because Cummins had filed charges against you for stalking and 
criminal trespass. You think these are trumped up charges but this is messed up.  Some psycho-sexual perv 
can be in the schools with hundreds of potential victims but YOU get arrested??   
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MEMORANDUM 

TO: ATTORNEYS 

FROM: SECRETARY 

RE: MARK WINDSOR 

Mark Windsor scheduled an appointment to talk to you about whether he could be in trouble for 
flirting over the internet.  
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This role must be played by a male over 21.  

Note that Windsor is not your real last name. You are not going to tell these lawyers your real 
name until you are sure you can trust them. The legal secretary insisted on your full name, so you 
made up a last name when you made the appointment. 

Your real name is Mark Wallace. You ran from the police yesterday, and you really need these 
lawyers to help you. Three months ago your girlfriend broke your heart. You were devastated. 
Eventually, you started looking at pictures of women online which seems pathetic now, but you 
missed having someone in your life. What you really missed was having someone to talk with. A 
few weeks ago you started looking at online dating sites.  A friend told you that women post for 
dates on an online classified advertisement website called GregsList.  You couldn’t believe how 
many posts there were on GregsList from lonely women wanting to meet eligible men. There is an 
entire section called W4M which you are pretty sure stands for “women looking for men.”  Some 
of the posts mentioned dinner or a movie, and some of the posts asked for dates to have sexual 
encounters.  You responded to one of the posts on GregsList from a woman named Linda. Linda 
posted that she was looking for a guy to “show her a good time.” You thought it would be fun to 
flirt a little over the internet.     

You can’t believe it now, but you actually gave Linda your cell phone number. For a week the two 
of you texted back and forth about everything from sports to books. Finally, she agreed to talk to 
you over the phone.  She sounded great.  It was really exciting to hear her voice. Linda said she 
was fifteen, but would be sixteen in less than a month.  You knew it was wrong to talk to someone 
that young, but Linda seemed more mature than most of the women your age. Your texts and talks 
with Linda were the highlight of each day.  It sounds unbelievable, but you really thought you 
were falling in love with someone you had never met.  You asked Linda to send you a picture, but 
she said her parents had locked her phone where she couldn’t send pictures. She said her parents 
were very strict. You begged her to meet you, but she insisted on taking it slowly.  You will admit 
the talks and texts became pretty graphic.  It was fun talking about sex. She had lots of questions, 
and you were happy to talk to her about the subject. The two of you talked about getting together 
someday.  You told her you would show her how a man should treat a woman when they made 
love. Finally, after a couple weeks, Linda agreed to meet you.  You promised to meet her at a local 



motel and show her the good time she talked about in her GregsList ad. Linda said she would have 
a friend drop her off at the motel. Yesterday, you checked in at the motel and texted Linda the 
room number. You wanted everything to be perfect. You bought roses for the room and a sexy 
nightgown for Linda to wear. Right before Linda was scheduled to arrive, you went to the ice 
machine to fill the ice bucket.  As you rounded the corner back to the room, you saw two police 
cars parked on the far side of the parking lot. You decided to hide and wait to see what was going 
on.  An older woman knocked on your motel room door.  She called your name and said, “It’s 
Linda.”  She wasn’t in a uniform, but you could tell she was an undercover cop. You turned around 
and ran away.  You can’t believe it!  You don’t think Linda ever existed.  Isn’t this entrapment? 
Can the police set you up like this? Since you didn’t meet her in person, did you do anything 
wrong?   
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MEMORANDUM 

TO: ATTORNEYS 

FROM:  SECRETARY 

RE: JAMIE SHELTON 

Mr./Ms. Shelton is scheduled to meet with you about charges filed against him/her for second degree 
murder.  S/he believes the charges are a mistake or misunderstanding. 
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Your name is Jamie Shelton.  You were recently arrested in connection with the death of a 16 year old kid 
who you shot while he was on your property.  These attorneys may have heard of the incident since there 
has been a good deal of newspaper coverage in your area.  In any event, here is what really happened. 

You live in the Brookbend neighborhood, not too far from these attorneys’ office.  Recently, there have 
been a rash of car break-ins, garage break-ins, and petty vandalism.  Neither your house nor your car had 
been hit, but several nearby neighbors were the victims.  One neighbor had his laptop computer and cell 
phone taken when he accidentally left his briefcase visible in his car.  Another had a leaf blower taken from 
the garage when one of her kids left the garage door open.  Other similar incidents occurred.  Someone 
speculated that it was probably kids doing it and taking advantage of the fact that it was easy pickings.  That 
didn’t matter to you, though.  Kids, no matter what age, ought to respect people and property.  Each of the 
affected neighbors reported the incidents to the police, but the police simply didn’t take it seriously—
probably too busy writing tickets to raise revenue for the city instead of protecting the good citizens of this 
town.  You knew what you’d do if you ever caught anybody breaking into your car or house:  you wouldn’t 
hesitate to shoot to kill.  It’s your right to protect yourself, your family, and your property, and you will do 
whatever is necessary to do so. 

The break-ins continued over the past three months with the police continuing to sit with their thumbs up 
their noses.  You figured it was time to do something.  You figured you would smoke out whoever was 
doing this.  Your plan was simple:  you would leave a purse in plain sight on the front seat of your car while 
it was parked across the street from the front f your house, and you would wait.  If anyone turned up, your 
plan was not to shoot the thug, but to scare him by pointing a gun at him and waiting for the police to show 
up to make the arrest.   

Suffice it to say that things didn’t go as planned.  You were stationed just inside your front door with a clear 
view of the car two Saturdays ago.  You had both your shotgun and your telephone nearby.  Around 1 am, 
you spotted a figure dressed in black attempting to jimmy the lock to your car door on the driver’s side. 
From inside your house, you phoned 911 and informed them that someone was breaking into your car, that 
the cops needed to get to your house immediately, and that you intended to stand your ground.  The 911 
operator urged you to stay in your house and await the arrival of the police.  However, you had no intention 
of letting the little prick get away.   You came out of your house, with your shotgun, and demanded that the 
figure stop and put his hands up.  Hearing your command, the figure turned in the direction of your front 
door.  It appeared to you at that moment that he was reaching for a weapon, maybe a handgun.  You fired 
immediately and hit the figure.  He fell back.   You crossed the street and approached him, with your 



shotgun still at the ready just in case.  Maybe it was luck but you had hit the individual square in the chest.  
Now apparent that he would pose no additional threat, you lowered your weapon and awaited the arrival of 
the cops.  They showed up a few minutes later (see how slow they were) and administered first aid while 
awaiting the arrival of an ambulance.   

The individual died two hours after arriving at the hospital.  He was identified as 16 year old Scott Herzog 
and lived about a half-mile from your house.  While Scott had been in trouble for truancy and shoplifting, 
he had no charges for violent offenses or anything more serious.  He was not armed with a gun, knife, or 
any other weapon. 

The police listened to your account and the matter was referred to the local district attorney.  The district 
attorney has now indicated that she will seek charges against you for second degree murder. 

You need these attorneys to represent you and ensure that you are not charged, and that if you are, 
you are not convicted.  You honestly felt like your life was threatened.  If Herzog had simply raised his 
hands like you commanded, none of this would have happened.  If Herzog hadn’t been a thug, none of this 
would have happened. 
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MEMORANDUM 

TO: ATTORNEYS 

FROM: SECRETARY 

RE: LAURA/LAMAR DRESDEN 

Laura/Lamar Dresden has scheduled this appointment to talk to these attorneys about a party 
they hosted for their son two weeks ago.   
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You are Laura/Lamar Dresden and you are here to see these attorneys about a party you hosted for your 
son two weeks ago.  You are a physician in your town and own your own family practice; your spouse is 
an accountant.  You have three children: Dylan, Frank and Lillie ages 18, 15 and 12.  A couple of weeks 
ago you and your spouse agreed to host a party for Dylan’s 18th birthday.  You figured that you might as 
well host it at your house where you could oversee the festivities than Dylan and his friends getting together 
in some field drinking and making poor choices.  You agreed with Dylan that as long as everyone that 
attended the party relinquished their keys at the door, you wouldn’t butt in if they starting drinking alcohol. 
At the end of the evening, you agreed to drive anyone home that needed to get home.   

You generally have alcohol in your house although you do not keep it under lock and key.  You and your 
spouse have frequent parties for neighbors or colleagues and you are considered quite the entertainers.  You 
have a nice pool area and outside cabana and fire pit area that everyone enjoys.   For Dylan’s party, you 
agreed to provide beer and wine as well as other non-alcoholic beverages but refused to provide any hard 
liquor to the guests.  Although there was a guest list, as these things go, you figured plenty of other folks 
would show up.  You even invited several of your closest couple friends to hang out with you and your 
spouse for the evening while you played host to the teenagers. 

The evening started well.  There was dancing with the DJ and swimming in the pool.  You made sure there 
was plenty of food provided even when the numbers of partygoers swelled.  You’d expected about 75 kids 
to show up but about 11pm you figured there were more like 120 teenagers swarming around your house 
and lot.  Some of them looked younger than Dylan, a few a lot younger.  Despite the numbers, things seemed 
manageable.  There were no fights or other unruly behavior going on.  You or your spouse made a point to 
pass through the crowds about every 45 minutes to make sure nothing was getting out of hand.  During 
those pass-throughs, you were also picking up lots of beer bottles plastic wine cups that were discarded on 
the ground.  You did notice several “mini bottles” of tequila and rum which, of course, you did not provide 
but it didn’t appear excessive and you knew that you’d arranged for all the kids to get home safely so you 
were not too concerned. 

At 2 am, the party began to break up and you and your spouse loaded kids into the vans you’d rented to 
drive them home with the understanding that they could come by the next day and pick up their cars at your 
house.  Your own son had been to parties like this and, as long as the parents were arranging for safe 
transportation home, the parents generally agreed not to get too freaked out about the kids drinking alcohol.  
It seemed a perfect balance to the drinking and driving predicament that too many kids find themselves in 
and you and your spouse were willing to do your part to keep the kids safe.  



By 4 am all the kids had been safely returned home.  The next afternoon kids starting arriving to pick up 
their cars – some were with their parents and others came by cab or with friends.  You were a little surprised 
by how bleary-eyed and hungover some of the kids seemed as you hadn’t detected a lot of excessive 
drinking during your walk-throughs.  You were glad that it was over without any fatal traffic accidents but 
you did wonder whether you’d agree to such a party when Frank and Lillie turn 18; it just seems like too 
much even if other parents do it. 

Just when you’d finished cleaning the house of the party extravaganza, you received a text from another 
parent telling you that a girl from Dylan’s high school class had gone to the hospital the day after the party. 
When you called your friend, she said that Sheila (the girl at the hospital) had arrived safely at home, 
presumably from one of your vans, but soon thereafter began throwing up and eventually passed out.  You 
don’t know Sheila personally although your son confirms that she was at the party and she goes to school 
with Dylan.  Dylan said she was roughly his age: 17 or 18, he’s not entirely sure.  When Sheila got sick at 
home, her parents took her to the emergency room.  By the time she’d arrived at the ER, she was 
unresponsive and blood tests showed her alcohol levels at 1.95.  

You were concerned about this and were surprised that beer and wine could have given her such a high 
blood alcohol level but you were awfully glad she hadn’t been allowed to drive home. Since the initial 
phone call, however, you have since learned from posts on social media (your son’s MySpace page) that in 
addition to the beer and wine at the party, she’d also brought her own supply of jello shots made with top 
shelf tequila.  According to Dylan, whom you have grilled pretty thoroughly, there were some kids doing 
these shots behind the pool cabana.  Dylan is pretty sure she’d brought them with her because he’d found a 
cooler in the backyard with her initials on it the day you were cleaning up.  He’d put the cooler in his car 
to take back to her at school but it is still in his trunk since she has not returned.  

Sheila’s most recent prognosis is not good.  She has not yet regained consciousness.  Yesterday, you 
received a phone call from the local police department wanting you and your spouse to come talk to them 
about the party and what you know.  You are pretty much freaking out now! You did everything with the 
kids’ safety in mind in light of the high likelihood alcohol would be involved.  Kids today can get alcohol 
anywhere and you definitely thought it best to provide a controlled environment for their consumption.  Can 
you be held liable?  Is there any chance you could be arrested or charged with anything?  If either you or 
your spouse is charged, do you have to report it to your licensing agencies or could it jeopardize your 
professional certifications?  What about the family practice? Can you imagine if folks find out that you/your 
spouse is responsible for endangering the life of a teenager – it would be professionally devastating!  

You are sick with worry.  You haven’t slept in two days and can barely focus on your job.  You are really 
sorry that Sheila got so sick but clearly it wasn’t on anything you provided.  You need these lawyers to help 
you make this go away. 
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MEMORANDUM 

TO: ATTORNEYS 

FROM:  SECRETARY 

RE: ALEX WALTERS 

Rev. Walters has scheduled an appointment with you to discuss a problem that he is having with law 
enforcement.  They want to conduct a search of his/her church, but s/he believes it to be in violation of his 
and the Church’s first amendment rights. 
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Your name is Alex Walters.  You are an ordained minister in the First Church of [your town] for 
the past fifteen years.  You scheduled an appointment with these attorneys because you may or may not be 
in serious trouble. 

The First Church is one of the largest churches in your area.  It is a church that offers multiple 
services on Sunday, and the parking lot is always packed.  You and other dedicated church members have 
built the church from the ground up by largely focusing on young families and providing them the kinds of 
programs that keep them engaged in the church and keep them coming back week-after-week.  Your church 
particularly focused on programming for children and teens, offering a variety of vacation Bible schools, 
children’s retreats, Saturday fun days, and other things that make children think of church as a second home. 
Your former children and youth minister, Mark Sinclair, played a key role in these programs.  Mark was 
very outgoing, gregarious, and just plain fun.  He had a way of making children and teens feel special. 
Parents adored Mark because he made even teens who might otherwise question the existence of God or 
think themselves too cool for church want to be involved in youth group and other activities especially 
planned for them. Your congregation grew in part because of new families who were attracted to the First 
Church because of your children and youth activities. 

The problems began, however, when you discovered child pornography on Mark’s computer issued 
by the church.  Ralph Jones, a member of church staff and responsible for providing IT services, discovered 
a file of pornographic pictures that appeared to involve children.  Mr. Jones brought it to your attention and 
you in turn raised the issue with Mark.  Mark tearfully confessed that this was the “cross he bore” and that 
he was prayerfully working on resisting this temptation.  Your initial thought was to call the police, but out 
of concern about the negative publicity it would bring the church and wanting to act in a redemptive way, 
you opted for another course.  You offered Mark a paid six-month leave of absence which he could use to 
obtain counseling.  You hoped that with prayer and intensive counseling, Mark would cease this disturbing 
practice.  If all went as planned, Mark would complete his counseling and return to the church, but you 
would then gently encourage him to pursue other opportunities.  You confiscated Mark’s computer and had 
the hard drive erased.  Mark immediately began his leave of absence. 

Fortunately, you managed to keep the whole thing mostly secret, informing only the Chair of the 
Board of Elders.  Your secretary was also aware of all that transpired with Mark, as was Mr. Jones, your IT 
guy.  The rest of the church was told only that Mark would be away tending to a sick family member.  While 
Mark was away, you conducted a discreet investigation to determine if Mark had ever acted out on any 



inappropriate urges.  To your relief, you did not find anyone who raised any complaints or concerns about 
Mark’s conduct with the children or youth in your church. 

Approximately four months ago, Mark returned from his leave of absence.  You prayed with him 
and told him that you would be monitoring his computer to ensure that he was not again viewing child 
pornography.  Mark jumped back into the work of the Church and everyone was delighted that he was back 
from his leave.  Two months ago, you discovered that Mark had fallen back into old habits.  In an 
unannounced check of his computer, you found inappropriate images on Mark’s computer.  This was the 
last straw.  You immediately terminated Mark, again confiscating his computer.   This time, you removed 
the hard drive after erasing it, and had the hard drive destroyed.  You wanted to rid the church of everything 
that pertained to Mark, thankful that no child in the Church had been harmed as far as you knew. 

The problem that you find yourself in stems from the criminal investigation that swept up Mark 
and others accused of possessing or transmitting child pornography.  Local and federal investigators have 
been conducting an investigation of child pornography for the past six months.  Mark was arrested last 
week for possession of child porn discovered on his home computer.  In addition, in connection with the 
investigation, the federal investigators were able to trace transmission of electronic images to your church 
during the time that Mark would have been employed there.  You received a not-so-friendly visit from a 
federal investigator, a Sam Phillips.  When he asked you what you knew, you were not forthcoming about 
all that had transpired with Mark.  Rather, you relied on the first amendment and the clergy communication 
privilege to refuse to answer any of the investigator’s questions.  When the investigator asked you to allow 
the police to search your computers and servers for any signs of criminal activity, you refused to do so. 
After all, the Phillips did not have a search warrant and you firmly believe in the separation of church and 
state.  Phillips promised to return with a search warrant and warned you that if you did not cooperate, you 
would be charged with obstruction of justice, aiding and abetting, and a host of other crimes.  The 
investigator did not specifically mention Mark, but you suspect they know of your connection to him. 

You need to get answers from these attorneys to a number of questions.  First, must you disclose 
your conversations with Mark in which he confessed his problem with child pornography or can you 
continue to rely on the clergy communication privilege?  What about the computers, particularly the 
computer that Mark used?  Will you be in trouble for destroying the hard drive?  At the time you destroyed 
it, you were totally unaware of any investigation.  Can you fight any search warrant that’s issued? Finally, 
what can you do to avoid negative publicity for the Church?  You have no doubt that you would begin to 
lose families if news of this broke—some families have already raised questions about any inappropriate 
conduct by Mark while he was employed by the Church.  You want the investigators to leave you alone. 
There is no indication that Mark acted out with any children at your church.  The pictures were disgusting, 
but they were just pictures and a symptom of a tortured soul.   You took appropriate measures to protect 
the children of your church and to get Mark the help he needed.  Surely you should not be penalized for 
doing what was intended to be redemptive while still protecting the Church and the children of the Church. 

Copyright © 2015 American Bar Association 
Produced by the ABA Law Student Division 

This work by American Bar Association is licensed under a Creative Commons Attribution-NonCommercial 4.0 International 
License.

http://creativecommons.org/licenses/by-nc/4.0/

	2015-16 title
	2015-16 Client Counseling National Finals Problems (Judges' and Clients' Version)



