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UNITED STATES DISTRICT COURT  

DISTRICT OF CHILTON 

WESTERN DIVISION  

 

JANE DOE,     

                   Plaintiff,              

v.          No. 15-cv-46861 JJG    

CHILTON STATE UNIVERSITY,      

        Defendant.     

 

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT  

 Plaintiff Jane Doe (“Doe”) filed this action alleging Defendant Chilton State University 

(“Chilton State”) violated her rights under Title IX of the Education Amendments of 1972 (“Title 

IX”), 20 U.S.C. § 1681(a). Chilton State moves for summary judgment pursuant to Federal Rule 

of Civil Procedure 56(c). For the reasons set forth below, the Court GRANTS the Motion for 

Summary Judgment and enters judgment in favor of Chilton State.  

I. FACTUAL BACKGROUND  

Because the Court is considering Defendant Chilton State’s Motion for Summary 

Judgment, it presents the following facts in the light most favorable to Plaintiff Doe.  

In fall 2013, Doe enrolled as a new student at Chilton State, a public university in Chilton 

City, Chilton. During her freshman year, Doe was an above-average student and an active 

member of the campus community. Soon after enrolling at Chilton State, Doe joined Beta Kappa 

Delta (“BKD”) — a co-ed fraternity, one that is officially recognized by Chilton State as a 
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student organization. In addition to weekly meetings and regular community service events, 

BKD hosts many social events.  

According to Chilton State policies, all officially recognized student organizations must 

submit all events to the Office of Student Activities (“OSA”) for approval at least 72 hours prior 

to hosting the event. During the 2013–2014 school year, BKD submitted all chapter meetings 

and service events for official approval.  BKD submitted some of its social events to OSA for 

approval, but like other fraternities on campus, BKD also hosted unsanctioned parties.  Doe 

presents evidence that Chilton State knew or should have known that many organizations, 

including BKD, hosted unsanctioned events but took no steps to stop these events. Doe also 

states that, as a member, she did not know whether she was attending an approved event or 

whether she was attending an unsanctioned event.  

 During the course of her involvement in BKD, Doe met Logan Forester. Forester was a 

sophomore at Chilton State in fall 2013 and led recruitment for BKD. Over the course of the 

school year, Doe and Forester became friendly. Initially, the two spent time together at 

organization events. Eventually, they developed a group of mutual friends and began spending 

significant time together outside of BKD events. In the spring of 2014, Forester approached Doe 

at an unsanctioned BKD social event and expressed romantic interest in her. Noting that Forester 

was intoxicated, Doe deflected the comments. Doe said she felt uncomfortable because she was 

not interested in dating Forester, but she was concerned about how rejecting him might impact 

her social standing. Doe related several other times during the spring semester when Forester 

made her feel uncomfortable at BKD events. Each time, Doe deflected his comments and pushed 

aside her concerns, not wanting to create complications in BKD or in her social circle, 

particularly because toward the end of the semester, Forester was elected president of BKD for 
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the 2014–2015 school year.  

As the 2013–2014 school year ended, Doe made plans to stay in Chilton City for the 

summer and live with two female members of BKD.  Forester also decided to live in Chilton 

City for the summer, living with two other male officers of BKD. Doe and her roommates and 

Forester and his roommates decided to lease houses on Stars Hollow Street. These houses were 

unofficially known as BKD houses. While fraternities at Chilton State do not have on-campus 

houses, Stars Hollow Street (approximately five blocks south of campus) is lined with houses 

that have historically been passed between members of the same fraternities for years. The 

houses where Forester and Doe lived during the summer of 2014 are owned by BKD alumni and 

have been leased by members of BKD for over ten years. While some of their roommates were 

enrolled in summer classes, Doe and Forester were working in Chilton City and neither enrolled 

at Chilton State for the summer. 

During the summer of 2014, Doe reported that she and her roommates socialized with 

Forester and his roommates most evenings. Additionally, Forester and his roommates hosted 

larger gatherings at their house.  These gatherings involved mostly members of BKD who were 

living in Chilton City for the summer.  These events were not approved by OSA. Forester and his 

roommates paid for supplies for the events out of their personal bank accounts but used BKD’s 

normal channels of communication (a group messaging application and an email listserv 

populated with members’ “ChiltonState.edu” email addresses) to advertise the event. Some of 

message used the terms “BKD” and “Chilton State” in describing the gatherings.  

 On July 4, 2014, Forester and his roommates hosted an event for all BKD members in the 

backyard of their house. Approximately twenty members attended, including Doe. The event 

started at approximately 1:00 p.m., and most attendees began consuming alcoholic beverages 
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soon after arriving. Doe reported she consumed a large number of drinks containing hard liquor 

and that she became increasingly intoxicated over the course of the afternoon. In the early 

evening, Forester asked Doe to come into the house and help him prepare food for the group. 

Doe agreed and entered the house. Once she was inside, Forester kissed Doe. Doe reports pulling 

away and attempting to take a step backward but stumbling on her unsteady feet. Doe states that 

Forester then grabbed her, pulled her into the living room, and began assaulting her on the couch. 

According to Doe, the assault continued until Forester heard the backdoor of the house opening 

and one of Forester’s roommates entered the home. At that point, Doe reported that Forester sat 

up and laughed, making a joke with his roommate about “interrupting.” The men then walked 

outside, while Doe stayed in the house alone. After some time passed, Doe told one of her 

roommates she was feeling ill and needed to return home.  

 The next morning, Doe called her boss saying she had a family emergency and would be 

leaving Chilton City for the remainder of the summer. Telling her roommates the same story, 

Doe returned to her hometown for the remainder of the summer. Her parents were initially 

concerned about her abrupt return home, but when Doe insisted nothing was wrong, they 

attributed her return to ordinary homesickness. Doe reported feeling significant emotional 

distress during this period, but says she was very careful to hide it because she felt too ashamed 

to talk about the assault. For the same reason, she had little contact with her roommates or other 

Chilton State friends during the remainder of the summer. Doe received several messages from 

Forester during this period, each of which inquired about Doe’s well-being and her family 

without acknowledging the Fourth of July incident.  Doe did not respond to any of these 

messages.   

As the school year approached, Doe became increasingly nervous about her return. In 
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mid-August, Doe finally spoke to one of her roommates, Sarah Jones (“Jones”), about the 

assault. Jones expressed concern for Doe and anger at Forester. Two days after Doe spoke with 

Jones, Doe reported finding the first of a series of negative messages about her on the “Chilton 

State” page of the anonymous social media platform YakTalk.1 Although the messages did not 

reference the Fourth of July incident, they did label Doe as sexually promiscuous and a liar. 

Around the same time, a series of messages appeared that made derogatory comments about 

women who accuse men of sexual assault, though none of those messages mentioned Doe by 

name. When Doe asked Sarah about the messages, Sarah denied writing them, though she did 

admit she made a comment to one of Forester’s roommates about the Fourth of July assault.  

At that time, Doe began expressing a desire to stay home and take classes at a local 

community college. When her parents said no, Doe broke down and told her mother about the 

assault. Doe’s mother convinced Doe to return to Chilton State and immediately report the 

situation to the Title IX officer on campus. On the first day of fall semester classes, Doe reported 

the assault to the Chilton State Title IX officer, Emily Johnson. Doe reported both the Fourth of 

July assault and the subsequent messages on YakTalk, stating unequivocally that she wanted to 

go forward with a report against Forester.  

Johnson told Doe that Chilton State would not be able to investigate the assault because it 

happened in a purely off-campus context and that social media comments with no link to Chilton 

State’s programs, especially when anonymous, were outside the university’s jurisdiction.  Doe 

protested, arguing that her assault happened at a BKD unofficial event and that it was obvious 

the YakTalk comments were coming from her fellow students as they were posted on a “Chilton 

                                                           
1 This page is not officially associated with nor is it endorsed by Chilton State. It is a page run by YakTalk that 

compiles anonymous comments from anyone who joins the Chilton State group on YakTalk.  
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State” page.  Doe explained that she did not feel safe returning to campus and certainly did not 

feel safe returning as a member of BKD.  Johnson reiterated Chilton State’s policy and said the 

university would not investigate these off-campus events because they were not linked to any 

official organization or activity. Johnson did offer Doe (1) assurance that Chilton State would 

fully and actively cooperate in any law enforcement investigation; (2) promise of an immediate 

response to any on-campus harassment related to these events; and (3) information about on-

campus counseling services. Johnson also offered to help Doe rearrange her class schedule and 

find an alternate living situation as necessary but said the university could not remove Forester as 

president of BKD unless it had the results of a law enforcement investigation against him or 

substantiated allegations of on-campus harassment to investigate.  

At her parent’s insistence, Doe nonetheless returned to Chilton State for the fall semester. 

Doe did not report any ongoing harassment on campus that semester. She did continue to 

complain about online messages on YakTalk. The record evidence shows that after the first day 

of class there were (1) several more negative messages written about women (without naming 

Doe) who “falsely accuse” men of sexual assault; and (2) several negative messages about Doe 

with no apparent connection to the assault.  The record contains no evidence, however, of a 

message during that time period that would rise to the level of a harassing message directed at 

Doe. Nonetheless, Doe reports a sophomore year that differed dramatically from her freshman 

year. She dropped out of BKD and all other extracurricular activities. Doe also missed a 

significant number of classes, which she attributes to anxiety and depression related to the 

assault and the subsequent lack of support she received from Chilton State. Doe ended up on 

academic probation and chose not to return to Chilton State for the spring semester.  

Doe filed this lawsuit, alleging Chilton State violated its obligations under Title IX by 
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refusing to investigate her assault and the subsequent online harassment. After extensive 

discovery, Chilton State filed the Motion for Summary Judgment now before the Court, arguing 

that Doe has failed to meet the elements required for a peer-on-peer sexual assault Title IX claim 

because the alleged assault took place outside the context of Chilton State’s educational 

programs and activities. Doe’s response relies heavily on guidance from the Department of 

Education and argues that the Court is required by principles of administrative law to defer to 

that guidance. The Court now considers Chilton State’s Motion. 

II. SUMMARY JUDGMENT STANDARD 

We will grant a defendant’s motion for summary judgment when “the movant shows that 

there is no genuine dispute as to any material fact.” Fed. R. Civ. P. 56(a). A fact is “material” if it 

“might affect the outcome of the suit under the governing law . . . .” Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 248 (1986). A factual dispute is “genuine” if the evidence would permit a 

reasonable jury to return a verdict for the nonmoving party. Id. In essence, the inquiry at 

summary judgment is “whether the evidence presents a sufficient disagreement to require 

submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.” 

Id.  at 251–52.  

III. OVERVIEW OF THE TITLE IX LEGAL FRAMEWORK  

Title IX provides that “[n]o person in the United States shall, on the basis of sex, be 

excluded from participation in, be denied the benefits of, or be subjected to discrimination under 

any education program or activity receiving federal financial assistance.” 20 U.S.C. § 1681(a) 

(2012). Title IX originally became part of the national vocabulary as part of the conversation 

about gender equality in college athletics. In recent years, the focus has shifted to the role of 

Title IX in responding to the sexual-assault epidemic on college campuses. Although the 

https://www.lexis.com/research/buttonTFLink?_m=f3bdf4860602031c7c4e07fa7451b2d7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20U.S.%20Dist.%20LEXIS%20102536%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=50&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b477%20U.S.%20242%2c%20251%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAz&_md5=295c5cc116cef99c884860464b1ba2be
https://www.lexis.com/research/buttonTFLink?_m=f3bdf4860602031c7c4e07fa7451b2d7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20U.S.%20Dist.%20LEXIS%20102536%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=50&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b477%20U.S.%20242%2c%20251%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzV-zSkAz&_md5=295c5cc116cef99c884860464b1ba2be
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language of Title IX does not explicitly address this issue, a series of administrative and court 

decisions have recognized sexual harassment and sexual assault as forms of sex-based 

discrimination. Over time, authorities have also recognized that an educational institution’s 

failure to address student-on-student sexual harassment or assault might in some circumstances 

itself amount to sex-based discrimination.  

The leading judicial authority on this is Davis v. Monroe County Board of Education, in 

which the Supreme Court laid out the limited circumstances under which a plaintiff can recover 

against an educational institution under a “peer-on-peer” harassment theory. 526 U.S 629, 633–

35 (1999).  Specifically, a plaintiff may successfully plead a Title IX claim based on peer-on-

peer harassment only when a defendant who receives federal funds has (1) actual knowledge of; 

and (2) is deliberately indifferent to; (3) harassment that is so severe, pervasive, and objectively 

offensive as to (4) deprive access to educational benefits for opportunities; and (5) said 

harassment occurs in a context over which the defendant exercises substantial control. Id at 643–

45.  

The primary arguments in Chilton State’s Motion for Summary Judgment are (1) as 

matter of law, Chilton State did not discriminate against Doe because the alleged assault took 

place outside Chilton State’s educational programs and activities and, therefore, Chilton State 

lacked the required “substantial control”; and (2) no jury could find that Chilton State acted with 

deliberate indifference.  

Doe’s answer to these arguments relies heavily on administrative guidance from the 

Department of Education’s Office of Civil Rights (“OCR”), the agency charged with 

implementing and enforcing Title IX. Pursuant to this authority, the OCR has issued numerous 

regulations and other guidance documents related specifically to sexual harassment and sexual 
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assault. In 1997, and again in 2001, the OCR used formal notice and comment rulemaking to 

promulgate rules, providing general guidance to schools about investigating peer-on-peer sexual 

misconduct, while leaving significant discretion to the schools.  

Then, in April 2011, the regulatory framework dramatically changed when the OCR 

issued a “Dear Colleague Letter” (“2011 DCL”) providing considerably more detailed guidance 

on how schools should respond to allegations of peer-on-peer harassment and assault. In relevant 

part, the 2011 DCL addresses when and how an educational institution is required to respond to 

sexual assaults that occur off-campus.  The 2011 DCL explains that because sexual assault has 

hostile effects that can permeate the educational environment even when that assault occurs 

outside the direct context of the educational programs:  

[i]f a student files a complaint with the school, regardless of where the 

conduct occurred, the school must process the complaint in accordance 

with its established procedures. Because students often experience the 

continuing effects of off-campus sexual harassment in the educational 

setting, schools should consider the effects of the off-campus conduct 

when evaluating whether there is a hostile environment on campus.  
 

Dear Colleague Letter from Russlyn Ali, Assistant Sec’y for Civil Rights, U.S. Dep’t of Educ. 4 

(Apr. 4, 2011). In subsequent years, the OCR has used other informal guidance documents to 

expand on the 2011 DCL, including a 2014 question-and-answer document that Doe relies on as 

well. See 2014 DOE Questions and Answers on Title IX (“2014 Q&A”).  Because Doe relies on 

these documents as authoritative interpretations of the Title IX statutory text, the first question 

the Court addresses is what deference, if any, these documents warrant.     

A.  Appropriate Level of Deference to DOE Guidance 

Doe argues that, under well-established principles of administrative law, this Court must 

defer to the OCR’s interpretation of Title IX’s mandate, as long as that interpretation is 
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reasonable. Chilton State disagrees, arguing that because (1) the OCR failed to follow the 

requirements laid out in the Administrative Procedure Act (“APA”) in promulgating the cited 

guidance documents; and (2) because the cited guidance are not reasonable interpretations of 

Title IX, these documents warrant no deference. The Court agrees with Chilton State and 

concludes that neither the 2011 DCL nor the 2014 Q&A warrant deference under established 

principles of administrative law.  

It is undisputed that Congress has delegated to the OCR the authority to implement and 

administer Title IX. Throughout the late 1990s and early 2000s, the OCR used the formal notice-

and-comment procedure outlined in the APA to issue regulations about required institutional 

response to sexual harassment and sexual assault. Under well-established principles of 

administrative law, the Court would use the Chevron framework to determine the deference 

appropriate for those regulations.  See Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 

467 U.S. 837 (1984). But Doe does not rely on those regulations. Instead, she relies on the 2011 

DCL and the 2014 Q&A, neither of which are the product of the formal rulemaking procedure 

outlined in the APA. For this reason alone, the cited documents are plainly not entitled to 

deference under Chevron. See Christensen v. Harris Cnty., 529 U.S. 576, 587 (2000).  

Doe argues that the 2011 DCL and 2014 Q&A are nonetheless entitled to deference under 

Auer because the documents interpret and clarify prior OCR regulations (and not just the 

statutory text of Title IX). Under principles of Auer deference (also frequently referred to as 

Seminole Rock deference, see Seminole Rock & Sand Co., 325 U.S. 410 (1945)), an agency’s 

interpretation of its own regulation is given controlling weight if (1) the regulation is ambiguous, 

and (2) the interpretation is not inconsistent with the regulation. See Auer v. Robbins, 519 U.S. 

452, 461 (1997).  We find the Auer/Seminole Rock deference framework inapplicable to the 2011 
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DCL and the 2014 Q&A for several reasons.  

First, we conclude the 2011 DCL cannot plausibly be read as an “interpretation” of any 

previous regulation. Instead, the 2011 DCL clearly breaks new ground and represents an attempt 

to create new legislative rules without following the procedures outlined in the APA.  A 

legislative rule promulgated without proper notice and comment rulemaking is “procedurally 

invalid.” Am. Mining Congress v. Mine Safety & Health Admin., 995 F.2d 1106, 1112 (D.C. Cir. 

1993). Although the 2011 DCL styles itself as clarifying earlier regulations, the strictures of the 

APA were adopted to restrain agency action, and so courts must remain skeptical of agency 

claims that its actions are exempt from them. Courts will not acquiesce to an agency’s own 

characterization of its action if the language used by the agency indicates that it is in fact 

something else. See Cmty. Nutrition Inst. v. Young, 818 F.2d 943, 946 (D.C. Cir. 1987). If an 

agency issues a policy or guidance document that amounts to legislation without going through 

notice and comment rulemaking, the agency’s action may be vacated in an administrative 

procedure and, accordingly, will not be given deference in a private cause of action. It is 

particularly clear that the 2011 DCL represents a policy change rather than an interpretation of 

an existing regulation because it contradicts the OCR’s earlier position. See Okla. State Univ., 

OCR Compl. No. 06-03-2054 (June 10, 2004) (“A University does not have a duty under Title 

IX to address an incident of alleged harassment where the incident occurs off-campus and does 

not involve a program or activity of the recipient.”). 

Additionally, the Court is particularly reluctant to afford Auer/Seminole Rock deference 

to the 2011 DCL language cited in this case because the letter is part of the OCR’s larger agenda 

of expanding its regulatory powers and creating a sea-change in higher education by issuing 

“guidance” documents.  Since issuing the 2011 DCL, the OCR has relied on the letter’s contents 
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to dramatically increase its own enforcement actions. Further, the OCR has used other informal 

guidance documents, including other letters, Q&A documents, and even Resolution Agreements 

from specific investigations, to dramatically expand institutional liability under Title IX and its 

own regulatory authority. There are now approximately 200 colleges and universities facing 

OCR investigations. There is no indication that the drafters of Title IX intended to give the OCR 

this type of authority generally, and certainly no indication that Title IX intended to give the 

OCR the ability to create a sweeping regulatory framework without using the APA’s formal 

rulemaking procedures. This increasing reliance on informal documents has been widely 

criticized as an extra-legal attempt by the OCR to shift the Title IX legal framework. See, e.g., 

Law Professors’ Open Letter Regarding Campus Free Speech and Sexual Assault (May 16, 

2016), available at https://www.lankford.senate.gov/imo/media/doc/Law-Professor-OpenLetter-

May-16-2016.pdf. While the validity of the OCR regulatory framework is not before the Court 

today, the Court’s understanding of this regulatory framework is nonetheless relevant its decision 

not to defer. 

Additionally, deference of any kind, whether to regulations or guidance documents, is 

inappropriate in this case because deference under either Chevron or Auer/Seminole Rock is 

warranted only when the statute at issue is ambiguous and when it has not been definitively 

construed. The relevant statutory language here has been definitively construed with respect to 

the question presented in this case: when does harassment occur with the substantial control of 

the educational institution. Title IX unambiguously defines “education programs and activities,” 

to include all the “operations,” of the institution. 20 U.S.C. §§ 1681(a), 1687 (2012). Further in 

Davis, the Supreme Court definitively construed the term “operations” to include only those 

activities that the institution has “substantial control over both the harasser and the context in 
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which the harassment occurs,” an interpretation the Davis Court grounded in Title IX’s plain 

language. 526 U.S. at 644–45 (“The statute’s plain language confines the scope of prohibited 

conduct based on the recipient’s degree of control over the harasser and the environment in 

which the harassment occurs.”). 

Finally, the Court declines to defer to the 2011 DCL and the 2014 Q&A because there is 

a well-recognized distinction between Title IX’s “administrative” requirements and the scope of 

civil liability under this statute. Accordingly, it is inappropriate for courts to defer to 

administrative guidance in resolving questions in a civil lawsuit. Courts, and even the OCR 

itself, have recognized a clear distinction between the portions of Title IX that give rise to civil 

liability and the “administrative” requirements found in the OCR regulations. Gerbser v. Lago 

Vista Indep. Sch. Dist., 524 U.S. 274, 291 (1998). Based on this well-recognized distinction, no 

deference to the OCR guidance in the civil litigation context is warranted. See Doe v. Bibb Cnty. 

Cty. Sch. Dist., 126 F. Supp. 3d 1366, 1378 (M.D. Ga. 2015) (“What funding recipients' 

responsibilities are under Title IX and what they can be held liable for in a private cause of 

action for damages, however, are not one and the same.”). 

Further, the Court acknowledges Chilton State’s argument that Auer/Seminole Rock 

deference is a disfavored doctrine that may well be “on its last gasp.” United Student Aid Funds, 

Inc. v. Bible, 136 S. Ct. 1607, 1608 (2016) (Thomas, J., dissenting from denial of certiorari). 

Scholars and jurists have noted that this form of deference raises grave separation of powers and 

administrative law concerns. Accordingly, having set forth above the reasons that the 2011 DCL 

is not entitled to deference under the current parameters of the Auer/Seminole Rock framework, 

the Court certainly is not inclined to expand the reach of this doctrine.  

For the foregoing reasons, the Court rejects Doe’s argument that we should defer to the 
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OCR guidance in the 2011 DCL about a university’s obligations under Title IX to respond to an 

off-campus sexual assault.  

B.   Title IX Liability  

We now turn to the arguments Chilton State raised in the Motion before the Court: (1) 

Doe has failed to identify any actionable discrimination because none of the alleged harassment 

happened within the context of Chilton State’s education programs or activities; and (2) Doe has 

failed to create a jury question on whether Chilton State acted with deliberate indifference as 

required by Davis. We agree with Chilton State on both counts, each of which is an 

independently sufficient basis for summary judgment.  

1.  Doe Fails to Identify Actionable Discrimination  

Doe’s Title IX claim fails because she does not identify any evidence of any actionable 

discrimination. A federally funded educational institution is liable only for its own misconduct. 

Even in peer-on-peer harassment cases, a plaintiff is required to produce evidence of how the 

defendant itself acted on the basis of sex to exclude plaintiff from access to an education 

program. Davis, 526 U.S. at 640. This requirement can only be satisfied where the alleged 

harassment takes place “in a context subject to the [educational institution’s] control.” Id. at 645. 

Doe attempts to satisfy this requirement by alleging several theories of liability, but each of these 

attempts fails.  

First, Doe argues that Chilton State’s decision not to investigate a reported allegation of 

harassment involving two students is itself sex-based discrimination, regardless of where and 

how the alleged harassment took place. In addition to relying on the OCR guidance, which this 

Court has already explained is not entitled to deference, Doe points to several cases in which 

courts have applied a “duty to investigate” to off-campus conduct. However, the cases Doe 
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points to, involve situations in which the harassment, though physically located off-campus, 

occurred during the course of an official university activity or program (i.e., study abroad or a 

football recruiting program), bringing it within the school’s substantial control. Even to the 

extent that those cases articulate a valid theory of Title IX liability without a further showing (a 

concession that the Court does not make), they do not apply here where the assault took place in 

a private environment not actually affiliated with any Chilton State activity or program. Cf. Roe 

v. St. Louis Univ., 746 F.3d 874, 884 (8th Cir. 2014) (drawing a distinction between an official 

fraternity event and an off-campus party).  

Further, despite Doe’s argument to the contrary, Title IX is not implicated merely 

because Doe presented evidence that she continued to experience emotional consequence 

resulting from the off-campus assault once she returned to campus. Title IX is an anti-

discrimination statute—the Court refuses to construe it as a statute that places an affirmative 

obligation on educational institutions to eliminate possible sources of discomfort or fear for 

students when the educational institution played no role in creating the source of discomfort or 

fear. Chilton State does not discriminate against a female student merely because it fails to 

eliminate pre-existing barriers to education such as those resulting from an assault that happened 

beyond the school’s control. Allowing a plaintiff to transform off-campus conduct into a Title IX 

issue simply by alleging that the student continued to experience subjective emotional 

consequences because of the conduct would essentially vitiate the well-established “substantial 

control” analysis established in Davis that courts have relied on in evaluating Title IX cases. See 

Clifford v. Regents of Univ. of Calif., No. 2:11-CV-02935-JAM, 2012 WL 1565702, at *7 (E.D. 

Cal. Apr. 30, 2010); Samuelson v. Oregon State Univ., 162 F. Supp. 3d 1123, 1131 (D. Or. 

2016). 



 

17 
 

Nor did Doe create a duty for Chilton State to investigate her off-campus assault when 

she reported subjective fear that she would continue to experience harassment. It is undisputed 

that Chilton State informed Doe that she should immediately report any on-campus harassment 

to Chilton State and that such harassment would be promptly investigated. This alone satisfied 

Chilton State’s duty under Title IX. Nor does Doe save her claim by relying on the “ongoing 

harassment” she endured on the social media platform YakTalk. First, Doe presented no 

evidence that tied this harassment to Forester or others who had specific knowledge of her 

assault. Accordingly, it provided no justification for her request that Chilton State investigate her 

off-campus assault. Second, insofar as Doe argues that Chilton State has an independent duty to 

investigate this harassment, we disagree. This Court declines to require an educational institution 

to step into the realm of policing social media, at least when (1) the social media use in question 

is not related to the activities and programs of the educational institution; and (2) the social 

media platform allows users to remain anonymous.  

  Essentially, Doe’s allegations amount to an allegation that she has a right to be on a 

campus free from Forester. Courts have rightly rejected similar claims recognizing that as an 

anti-discrimination statute, Title IX covers only situations where an educational institution 

commits actionable discrimination. Rost, 511 F.3d 1114; Escue v. N. Okla. College, 450 F.3d 

1146, 1155 (10th Cir. 2006). While the court is sympathetic to the distressing situation that Doe 

faced returning to campus, Title IX does not provide a remedy for that particular distress.  

 A contrary decision would put Chilton State, and other educational institutions, in an 

untenable position. Universities are not equipped to investigate and adjudicate complex, high-

stakes cases. This is particularly true when those cases involve events that occur purely off-

campus, where the university has neither any special source nor any special ability to exercise 
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control. We are sensitive to the concerns from Chilton State and other institutions not only about 

their own abilities, but also about the barrage of litigation from students accused in Title IX 

proceedings who claim violations of their due process rights or even of their own rights under 

Title IX. See, e.g., Doe v. Columbia Univ., 831 F.3d 46 (2d Cir. 2016). However, we do not 

decide today that a university cannot or should not investigate allegations of student-on-student 

assault. Nor do we opine on whether Congress could require educational institutions to do so. 

We simply decide that, by adopting a statute prohibiting discrimination in the provision of 

education supported by federal funds, Congress did not require educational institutions to 

assume this responsibility.  

2.  Doe Has Not Identified Evidence of Deliberate Indifference  

 Summary judgment is appropriate for a second reason: Doe has not identified evidence 

that raises a jury question on whether Chilton State acted with the required “deliberate 

indifference.” In Davis, the Court explained that to support a finding of deliberate indifference in 

a student-on-student harassment claim there must be evidence that the defendant’s response is 

“clearly unreasonable in light of the known circumstances.” 526 U.S. at 648. The undisputed 

record evidence indicates that Chilton State offered to support Doe in filing criminal charges, 

explicitly instructed Doe to report any harassment she experienced, and referred Doe to 

counseling center resources. Even assuming arguendo that, despite all this, Chilton State 

discriminated against Doe by declining to investigate the off-campus assault, this nonetheless 

cannot support a finding of deliberate indifference.  Additionally, there is a requirement that the 

deliberate indifference cause the harm. Rost v. Steamboat Springs Re-2 Sch. Dist., 511 F.3d 

1114, 1119–20 (10th Cir. 2008). Here, Doe fails to produce any evidence that harassment or 

other harm resulted from any alleged deliberate indifference. Escue v. N. Okla College, 450 F.3d 
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1146, 1155 (10th Cir. 2006).  

IV. CONCLUSION 

For the foregoing reasons, the Court GRANTS Chilton State’s motion for summary 

judgment  

       /s/ Susan Smith   
       United States District Court Judge 
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The Hon. Judge Cross delivered the opinion of the panel: 

 For the reasons below, we reverse the district court’s grant of Defendant Chilton State 

University’s (“Chilton State”) Motion for Summary Judgment on Plaintiff Jane Doe’s (“Doe”) 

claim. We conclude (1) the district court erred by failing to give the appropriate level of 

deference to the Department of Education Office of Civil Rights’ (“OCR”) interpretation of Title 

IX; and (2) the district court erred by determining Doe had not presented evidence of actionable 

discrimination.  

 
I.  BACKGROUND  

 The district court Order granting Chilton State University’s (“Chilton State”) Motion for 

Summary Judgment on Doe’s claim pursuant to Title IX explains the facts giving rise to this 

case. Upon review of the record, we conclude that the district court’s factual recitation accurately 

presents the facts of this case. We restate facts only as necessary to explain below why we 

conclude that Doe has a triable claim under Title IX.  

 
II.  STANDARD OF REVIEW  

 We review a district court's grant of summary judgment de novo; and we view the 
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evidence and all reasonable factual inferences in the light most favorable to the nonmoving 

party. Maniccia v. Brown, 171 F.3d 1364, 1367 (11th Cir. 1999). We will affirm the grant of 

summary judgment only if the district court correctly concluded that no reasonable jury could 

find in favor of Doe’s claim pursuant to Title IX.  

 
III.  APPROPRIATE DEFERENCE  

 This case presents a question about the meaning of discrimination under Title IX and 

whether an educational institution discriminates within the meaning of that statute when it adopts 

a policy refusing to investigate gender-based harassment (including sexual assault) involving two 

of its students merely because that assault happened off-campus. In answering this question of 

interpretation, Doe urges the Court to look to guidance from the OCR. In particular, Doe points 

to the 2011 Dear Colleague Letter (“2011 DCL”) issued by the OCR. Issued in response to 

troubling statistics about sexual violence among college students, the 2011 DCL states in 

relevant part that  

 

[i]f a student files a complaint with the school, regardless of where the 

conduct occurred, the school must process the complaint in accordance with 

its established procedures. [The 2011 DCL recognizes] that students often 

experience the continuing effects of the off-campus conduct in the educational 

setting, schools should consider the effects of the off-campus conduct when 

evaluating whether there is a hostile environment on campus. 

 

Dear Colleague Letter from Russlyn Ali, Assistant Sec’y for Civil Rights, U.S. Dep’t of Educ. 4 

(Apr. 4, 2011). 

 

 This guidance has obvious relevance to the interpretative question before us today. Yet, 

the district court rejected the principle outlined above, reasoning that, under principles of 

administrative law, this document is not entitled to any deference. In reaching this conclusion, 

the district court relied primarily on the fact that the 2011 DCL is not the result of the formal 

“notice-and-comment rulemaking” procedure outlined in the Administrative Procedure Act 

(“APA”). We conclude that the district court erred in its analysis. The relevant OCR regulations 

and interpretative documents (including the 2011 DCL) are consistent with Title IX’s broad text 

and remedial purpose. The regulations and guidance documents should be afforded Chevron and 

Auer deference, respectively. See Auer v. Robbins, 519 U.S. 452, 461 (1997); Chevron U.S.A. 

Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 844 (1984).  

 
 Chevron and Auer deference work together. When an administrative agency uses the 

formal notice-and-comment rulemaking procedure outlined in the APA to promulgate 

regulations that authoritatively construe a statute that agency is trusted to administer, courts give 

that interpretation considerable deference pursuant to Chevron. However, the APA also 

recognizes that an administrative agency is not always required to use the formal rulemaking 

procedure in order to provide clarification and guidance. The APA allows agencies to use other 

means—including letters like the 2011 DCL—to clarify the agency’s earlier regulations. Section 
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553 of the APA allows an agency to make “interpretative rules, general statements of policy, or 

rules of agency organization, procedure or practice” without engaging in notice and comment 

rulemaking. When the agency is clarifying its own regulations, it is entitled to deference under 

the Auer framework. 519 U.S. 452. In a statutory interpretation case like the one before us, we 

must ask (1) whether the agency has a regulation that is entitled to Chevron deference; and (2) if 

that regulation does not on its own explicitly cover the question at issue, whether there is a valid 

guidance document that clarifies how the regulation would apply in this case. Here we find that 

the OCR has authored relevant regulations and appropriate guidance documents that warrant our 

deference.  

 
 The OCR used notice and comment rulemaking to enact 34 C.F.R. § 106.8(b), which 

requires schools to adopt procedures for “prompt and equitable” resolution of sex-discrimination 

complaints. It also used notice-and-comment rulemaking in 2001 to clarify that Title IX covers 

all educational programs “whether [those programs] take place in the facilities of the school, on a 

school bus, at a class or training program sponsored by the school at another location, or 

elsewhere.” See 2001 Revised Sexual Harassment Guidance at 2–3. These regulations are 

reasonable interpretations of Title IX’s ambiguous mandate, and therefore, are entitled to 

deference from this Court under the Chevron framework.  

 
 Finding that these regulations do not, on their face, explicitly address the question at hand, 

we turn to the OCR’s guidance documents that interpret these regulations. Relevant here, are the 

2011 DCL and a subsequent “Question and Answer” document the OCR issued in 2014 (“2014 

Q&A”). These documents clarify how the OCR regulations apply to reports of off-campus sexual 

violence and clarify an educational institution’s duty to consider the effects of off-campus sexual 

violence when evaluating whether there is a hostile environment on campus. See 2011 DCL at 4; 

2014 Q&A at 29–30 (“The mere presence on campus or in an off-campus education program or 

activity of the alleged perpetrator of off-campus sexual violence can have continuing effects that 

create a hostile environment.”).  

 
 Under the Auer framework, we give the OCR’s interpretation outlined in these guidance 

documents controlling weight because it is (1) a product of the agency’s expertise; (2) 

reasonable; and (3) consistent with existing law. This interpretive question is properly entrusted 

to the OCR because it falls squarely within the agency’s expertise: the impact that sexual assault 

and sexual harassment has on educational opportunity. Further, it is reasonable and consistent 

with current law because the interpretation recognizes, as so many courts have, that the hostile 

effects of a rape can permeate the academic environment and deprive the student of educational 

benefits. Our decision is consistent with the decisions of many courts around the country that 

have afforded the OCR deference in its interpretation issued in guidance documents. See 

Biediger v. Quinnipiac Univ., 8 F. Supp. 2d 414, 445 (D. Conn. 2013) (quoting Mullins v. City of 

N.Y., 653 F.3d 104, 113–14 (2d Cir. 2011)). Indeed, a recent decision of the Fourth Circuit 

applied Auer Deference to another DCL from the OCR. G.G. v. Gloucester Cnty. Sch. Bd., 822 

F.3d 709, 719–25 (4th Cir. 2016) (finding OCR’s interpretation of an ambiguous term should be 

given controlling weight if it reflects the agency’s fair and considered judgment).  
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 Further, the district court erred by concluding that the OCR does not warrant deference in 

this case because some OCR regulations and guidance documents create requirements that apply 

only administratively and not in private enforcement suits. While it is certainly true that some 

OCR regulations are only meant to create administrative enforcement mechanisms, when the 

OCR is construing the meaning of discrimination under Title IX, that interpretation is entitled to 

deference. Cf Alexander v. Sandoval, 532 U.S. 275, 291 (2001) (“Such regulations, if valid and 

reasonable, authoritatively construe the statute itself . . . . A Congress that intends the statute to 

be enforced through a private cause of action intends the authoritative interpretation of the statute 

to be so enforced as well.”). The United States Department of Justice has intervened in several 

civil lawsuits to affirm the United States’s position that interpretative portions of the 2011 DCL 

are entitled to Auer deference. See Statement of Interest of the United States in Farmer v. Kan. 

State Univ., Case No. 2:16-cv-02256-JAR-GEB (July 25, 2016). 

 
 Nor are we convinced by Chilton State’s argument that the Davis decision is properly read 

as saying that the OCR guidance has no role in interpreting the standard for civil recovery 

pursuant to Title IX. It is undoubtedly true that Davis explains that civil recovery in a Title IX 

suit requires a higher standard of intent on the part of an educational institution than is required 

in administrative proceedings, but importantly, this decision was not grounded in judicial 

reluctance to defer to the OCR’s interpretation of the statutory language of Title IX. Instead, it 

was grounded in concerns about the spending clause. The issue before the Court today, by 

contrast, goes directly to the interpretation of the anti-discrimination language in Title IX. See 

Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 289–91 (1998) (drawing a distinction 

between administrative requirements and requirements that represent a definition of 

discrimination under the statute). This fundamental issue—whether the anti-discrimination 

mandate is violated when a student wholly refuses to adjudicate off-campus assaults that 

interfere with the education access of victims—is a question of interpretation. Although there 

can be different preconditions for relief in different contexts, whether conduct amounts to 

discrimination under the statute cannot be different in the civil context than in the administrative 

context. We will not create dual meanings of Title IX because statutes are not “chameleons that 

mean one thing in one setting and something else in another.” Carter v. Welles-Bowen Realty, 

Inc., 736 F.3d 722, 729 (6th Cir. 2013).  

 
 Further, the district court erred by considering the OCR’s enforcement actions when 

determining whether its interpretation of Title IX in the DCL is reasonable. The question before 

the Court is limited to whether the specific portion of the 2011 DCL relevant here (the guidance 

regarding schools’ obligations with respect to off-campus assault) is a reasonable interpretation 

and not the appropriateness of the OCR’s overall enforcement activity. 

 
 For the foregoing reasons, we conclude that the district court erred by failing to give any 

weight to the 2011 DCL and other related guidance documents. We conclude these documents 

are entitled to controlling weight under the Auer framework.  
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IV.  TITLE IX LIABILITY  

 We now turn to consider whether the summary judgment record supports the district 

court’s conclusion that Doe has not produced evidence of a triable claim under Title IX; it does 

not. A reasonable jury could determine that Chilton State violated Doe’s rights under Title IX by 

refusing, based on its written policies, to take any actions to investigate Doe’s report that she was 

sexually assaulted and sexually harassed merely because the reported sexual assault occurred off-

campus. The district court’s conclusion to the contrary was based on two prongs of the Title IX 

analysis; it determined there was (A) no actionable discrimination; and (B) no evidence to 

support a finding of deliberate indifference. We address each of these prongs in turn. 

  
A. Actionable Discrimination  

A jury could reasonably find that Chilton State’s categorical refusal to investigate Doe’s 

complaint about her sexual assault by Forester and the subsequent online harassment she 

experienced constitutes actionable sex-based discrimination under Title IX for several reasons.  

 
First, a jury could find that the blanket decision not to investigate a serious allegation of 

peer-on-peer sexual assault itself constituted sex-based discrimination that deprived Doe of her 

access to Chilton State’s programs and activities. Vance v. Spencer Cnty. Pub. Sch. Dist., 231 

F.3d 253, 259 (6th Cir. 2000) (single act of severe sexual harassment can support a Title IX 

claim when the claim is based on the school’s abject failure to respond). Experiencing sexual 

assault is linked to significant trauma that can interfere with a student’s ability to access 

educational programs and services. By ignoring allegations of “the unwelcome sexual advances 

of a student,” a school can create “an intimidating, hostile, offensive and abus[ive] school 

environment in violation of Title IX.” Davis, 526 U.S. at 636. When a Title IX complaint is 

based upon allegations of sexual assault, courts have recognized that the possibility that a victim 

will encounter an assaulter on campus can deprive a victim of educational opportunities. See Doe 

ex rel. Doe v. Derby Bd. of Educ., 451 F. Supp. 2d 438, 444 (D. Conn. 2006); Kelly v. Yale 

Univ., No. 3:01-CV-1591, 2003 WL 1563424, at *3 (D. Conn. Mar. 26, 2003).  

 
Further, courts have recognized that after a sexual assault, there will often be ongoing 

harassment and that a university must, once notified about the assault allegations, act to prevent 

further harassment. Failure to respond to allegations that one student harassed another student 

simply because that harassment happened off-campus might lead that harasser to conclude that 

the harassment has the school’s tacit approval and, therefore, to make further harassment more 

likely. See S.S. v. Alexander, 177 P.3d 724, 739 (Wash. Ct. App. 2008). Doe presented evidence 

that her fear of experiencing further harassment if she encountered Forester on campus interfered 

with her ability to access educational opportunities at Chilton State. Although Chilton State 

emphasizes that Doe does not identify any actionable harassment after Chilton State became 

aware of her allegations about the off-campus assault (and therefore, it argues, it did not cause 

any of the discrimination), this is not dispositive. This is particularly true because a rule to the 

contrary would penalize students who actively take steps to avoid further harassment. Soon after 

making the report and realizing that Chilton State would do nothing to address her complaint, 
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Doe stopped regularly attending classes and spent much of her time at home, decisions that she 

made in part to avoid harassment. Courts have recognized this, noting that “placing undue 

emphasis on whether further harassment actually occurred to gauge the responsiveness of an 

educational institution would penalize a sexual harassment victim who takes steps to avoid the 

offending environment in which she may again encounter the harasser.” Takla v. Regents of 

Univ. of Cal., No. 2:15-cv-044180CAS (CAS) (SHx), 2015 WL 6755190, at *16 (C.D. Cal. Nov. 

2, 2015). A reasonable jury could find that Chilton State’s blanket refusal to investigate Doe’s 

complaint amounts to sex-based discrimination that interfered with Doe’s educational access. 

 
This is particularly true in light of the post-assault harassment of Doe on the social media 

platform, YakTalk. Although the district court largely disregarded evidence of this anonymous 

online harassment, we find it relevant in several respects.  First, a reasonable jury could conclude 

that this harassment was related to Doe’s disclosure of her assault and, therefore, strengthens 

Doe’s claims about her fear of ongoing harassment linked to that assault. Under this logic and 

the reasoning outlined in the 2011 DCL, this ongoing harassment would qualify as a reason that 

Chilton State, to avoid discriminating against Doe, needed to investigate her allegations about 

the off-campus sexual assault. Second, a reasonable jury could conclude that this ongoing 

harassment itself interfered with Doe’s ability to access the educational opportunities and 

programs at Chilton State. Under this theory, once aware of such harassment occurring on a 

YakTalk page explicitly affiliated with its institution, Chilton State would be required to 

investigate the source of this harassment and to take appropriate steps to remedy its effects.  

 
In rejecting Doe’s Title IX claim, the district court relied on a finding that Chilton State 

lacked “substantial control” over the situation where the alleged harassment occurred. We 

disagree with this analysis for several reasons. First, drawing all inferences in Doe’s favor, a 

reasonable jury could conclude that the alleged sexual assault did occur in a context within 

Chilton State’s substantial control. Doe’s relationship with Forester formed within a university 

program and the party at which the assault occurred was closely linked to one of the university’s 

programs.  There is no doubt that had this been a “sanctioned” BKD event, it would have been 

within Chilton State’s substantial control. Chilton State relies only on a flimsy distinction 

between sanctioned and unsanctioned events. Given the nature of college life, it makes little 

sense to draw a fine distinction between officially sanctioned events and those that differ only in 

the lack of official university sanction. Doe presented evidence that, as a member of BKD, she 

often did not know whether an event was sanctioned or unsanctioned (though she admitted to 

knowing the Fourth of July party was unsanctioned).  She also presented some evidence that 

Chilton State was aware that student organizations often organized unsanctioned events and yet 

took no steps to prevent this. Allowing the firm dividing-line approach that Chilton State 

advocates would allow universities to essentially cabin themselves off from liability by 

sponsoring student organizations and then disavowing much of the conduct of those groups. 

Simpson v. Univ. of Colo., 500 F.3d 1170, 1178–79 (10th Cir. 2007) (finding football recruiting 

activities taking place off campus are part of university’s program and finding Title IX liability 

may lie for response to student-on-student sexual assaults by recruits at a private apartment).  

 
Second, even to the extent that Chilton State is correct that the sexual assault itself took 
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place outside its “substantial control,” that is relevant only insofar as Doe’s claim focuses on 

actions Chilton State should have taken to prevent that assault. Because Doe’s claim centers on 

Chilton State’s failure to respond once Doe made a complaint, the “substantial control” analysis 

is focused on whether Chilton State had disciplinary control over Forester and whether it had the 

ability to control the ongoing harassment and impact of the sexual assault.  Even if an alleged 

student-on-student assault occurs outside an educational institution’s “program or activity,” the 

school nonetheless has a duty to respond to the allegations to determine whether a hostile 

environment related to the assault exists in one of its programs or activities.  This is all that is 

needed to satisfy the standard that the harassment have “some nexus” to the school. Rost, 511 F. 

3d at 1121 n.1; see Crandell v. N.Y. College, Osteopathic Med., 87 F. Supp. 2d 304, 315–16 

(S.D.N.Y. 2000) (Student alleged nexus between off-campus sexual harassment by faculty 

member and hostile environment on campus because incident “made her feel frightened and 

uncomfortable and consequently caused her to miss her anatomy class.”). Given the nature of the 

relationship between Doe and Forester, the context of the event, where the alleged assault 

occurred, and the evidence that the assault, related online harassment, and fear of future 

harassment interfered with Doe’s access to education, a jury could find that Chilton State did 

have substantial control over the context of the harassment. Chilton State could have and, as a 

matter of law was required to, investigate Doe’s allegations once the students returned to campus 

and the continuing effects of the harassment impacted Doe’s ability to access educational 

opportunities at Chilton State.  

 
B.  Deliberate Indifference  

 The district court also justified its grant of summary judgment by concluding there was 

no triable issue of fact on deliberate indifference. We disagree for two reasons. First, insofar as 

Doe seeks injunctive relief, no showing of deliberate indifference is required. Second, the record 

contains sufficient evidence for a jury to find that Chilton State acted with deliberate 

indifference.  

 
1.  No Deliberate Indifference Required for Injunctive Relief 

First, insofar as Doe seeks injunctive relief (requiring Chilton State to revise its policy 

and to investigate her allegations), no finding of deliberate indifference is required. The OCR has 

repeatedly explained that liability under Title IX does not require deliberate inference except 

when a plaintiff is seeking monetary damages. See Sexual Harassment Guidance: Harassment of 

Students by School Employers, Other Students, or Third Parties, 62 Fed. Reg. 12,039 (1997). 

Although this predates the decision in Davis, the Davis Court repeatedly reiterated that it was 

deciding only what standard was required for obtaining monetary damages, which implicated 

Spending Clause concerns not present in requests for injunctive relief. See Davis, 526 U.S. at 

641–45.  

 
2.   Sufficient Evidence to Raise a Jury Question on Deliberate Indifference  

Further, a reasonable jury could find that Chilton State was deliberately indifferent 
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because it maintained an official policy of not investigating off-campus student-on-student 

sexual assault. When a Title IX violation is caused by an official policy, it is reasonable for a 

jury to find that it amounts to deliberate indifference. Simpson, 500 F.3d at 1178.  This is 

particularly true when that policy violates clear guidance from the administrative agency charged 

with enforcing the statute.  

 
V.  CONCLUSION 

For the foregoing reasons, we reverse the district court’s grant of Chilton State’s motion 

for summary judgment and remand for further proceedings consistent with this opinion.  
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IN THE SUPREME COURT OF THE UNITED STATES 
OCTOBER 2016 TERM 

 
    
CHILTON STATE UNIVERSITY,                       

     
Petitioner,   

 

v.                                                     No. 16-1982 

 

JANE DOE,     
                      

Respondent.    

 

           
ORDER GRANTING CERTIORARI 

 Chilton State University’s petition for writ of certiorari is granted. The parties are 

directed to address the following questions:  

I. What level-of-deference should the court afford to the Department of Education Office of 

Civil Rights about the duties of educational institutions to adjudicate allegations of 

student-on-student assault that occurs off-campus?  

 

II. Whether Title IX allows a claim for relief against a university that refused to investigate 

an allegation of student-on-student harassment because it occurred purely off-campus and 

outside the context of any university program. 

 

Dated: November 2, 2016 


