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NEW DOVER ARBITRATION BOARD 

 

In the Arbitration Between 

 

TOURNEAU’S LAKESIDE LODGE v. TOURNEAU SPA & RESORT, LLP 

 

Overview of the Case 

 

This case involves an arbitration of a business dispute.  Both parties have stipulated to binding 

arbitration of their entire dispute, and stipulated that the arbitration be held before the New 

Dover Arbitration Board and conducted pursuant to the laws of New Dover and in accordance 

with the rules of the American Bar Association, Law Student Division, Arbitration Competition 

Rules 2017–2018.  The parties, as well as all witnesses, are all fictional and have no relation to 

any existing individuals or organizations of the same or similar names. 

 

Legal Background 

 

This case takes place in the fictional jurisdiction of the fifty-first state, New Dover.  New Dover 

is a common law jurisdiction. 

 

Case File 

The Case File consists of the following materials: 

• Deposition summaries of the two principal witnesses: Bailey Tourneau and Gabriel Martez. 

• Deposition summaries of two additional witnesses: Lynn Franz, who will testify for 

Tourneau’s Lakeside Lodge, and Morgan Paul, who will testify for Tourneau Spa & Resort.  

The parties agreed to permit the depositions of these four witnesses.  You may assume that 

the testimony given was consistent at all points with these summaries. 

• A letter from Donald Tourneau, dated March 18, 1987, who was, at that time, one of the 

principal owners and operators of Tourneau’s Lakeside Lodge. 

• Pertinent emails recovered during discovery from the email systems of Tourneau’s Lakeside 

Lodge, Tourneau Spa & Resort, and Morgan Paul.   

• Expert witness reports prepared for the parties in the case. 

• A short memorandum of law summarizing the holdings in the leading New Dover cases 

relevant to the arbitration. 

• Arbitration Agreement between TOURNEAU’S LAKESIDE LODGE  and  TOURNEAU 

SPA & RESORT, LLP 

• Tourneau’s Lakeside Lodge’s Demand for Arbitration form and Tourneau Spa & Resort’s 

Arbitration Answering Statement. 

• No other documentary evidence, testimony, or information is available. 
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TOURNEAU’S LAKESIDE LODGE vs. TOURNEAU SPA & RESORT, LLP 

 

SUMMARY OF THE DEPOSITION OF BAILEY TOURNEAU 

 

The following is a summary of the deposition of Bailey Tourneau.  The deposition was taken on 

September 5, 2017, in the offices of the lawyers for Tourneau Spa & Resort, LLP. 

 

I own and run Tourneau’s Lakeside Lodge—and my dad and granddad owned it before me.  Our 1 

lodge is located in the Cambridge Mountains in New Dover, on the shore of Clarkson Lake, the 2 

source of the Green River.  Because of our location, Tourneau’s Lodge is the spot everyone 3 

thinks of first for the best lake fishing and the best trout fishing in the state.  We’re the oldest 4 

resort on Clarkson Lake still in operation.  My father’s parents opened the Lodge in the 1940s, 5 

right after the war.  They ran the Lodge until the mid-1980s, along with my parents, Gene and 6 

Lois. 7 

 

I grew up at the Lodge and I’ve lived on the lake pretty much my whole life.  I went to school in 8 

a little town, Gaston, about ten miles away.  After I graduated from high school, Mom and Dad 9 

sent me to the state capital, Landonville, so I could go to New Dover University.  They wanted 10 

me to get away from the Lodge and think about what I wanted to do with my life.  The problem 11 

was I already knew what I wanted to do.  I wanted to go back to the Lake and help run the 12 

Lodge.  I decided to major in Chemistry—I’d always been good at science—and I did just fine in 13 

the classes I was taking, but after my sophomore year I told my folks they were wasting their 14 

money.  They wanted me to get my degree, but I didn’t see the point.  After a lot of talk, we 15 

compromised.  I agreed to stay in Landonville for one more year, but I transferred to Landonville 16 

Community College and took accounting and some other basic business classes.  I also got a job 17 

working at The Capital Hotel in downtown Landonville.  Working in a fancy, upscale hotel was 18 

quite the experience, but it left me with no doubt about what I wanted to do.  After that year, I 19 

moved back home. 20 

 

And I’ve been home ever since.  I am happy to be living in the mountains and, of course, I enjoy 21 

fishing, but what I really love is the business—running the Lodge.  I literally can’t remember a 22 

time when the Lodge wasn’t a part of my life.  I started helping out my folks when I was a little 23 

kid.  I worked full-time at the Lodge during the summers all through school and I did everything 24 

from washing dishes in the kitchen, to cleaning fish for guests, to repairing outboard motors, to 25 

teaching guests’ children how to bait a hook.  I liked it all, and I still do.  As Mom and Dad got 26 

older, they started to hand the business over to me, piece by piece.  Eventually, about six years 27 

ago, they both “officially” retired, and Dad deeded the Lodge to me.  Until Dad died, he and 28 

Mom lived in a cabin on the property—and gave me plenty of advice.  Mom has moved to 29 

Florida and now, like I said, I own and run Tourneau’s Lakeside Lodge. 30 
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The Lodge is, in my opinion at least, the best resort on Clarkson Lake.  I can say for certain it is 1 

the best known.  Like the Lodge, almost all the other places started out as fishing camps—2 

smaller places with sometimes just a handful of cabins—but several have now grown enough to 3 

deserve being called “resorts.”  All of us have always been here because of the fishing—all of us, 4 

that is, except Tourneau Spa & Resort.  And now I’ll say the one sentence I’ve said, and my 5 

parents said, thousands and thousands of times:  “The Spa is not affiliated with the Lodge, we 6 

just share a last name.” 7 

 

Tourneau Spa & Resort opened in 1986.  The story I always heard is that Dad’s brother had 8 

planned to help run the Lodge, but he married a woman who didn’t like fishing.  I don’t know if 9 

that’s really true, but I do know that my Uncle Don and Aunt Ann opened their own, much 10 

different “hospitality business” about three miles from the Lodge.  The Spa, which is what we 11 

always called it, was the first operation anywhere near here that wasn’t all about fishing.  Back 12 

then, the Spa didn’t even have property along the lakeshore.  As far as I knew until all this 13 

started, Don just decided to use his own name on the business.  That’s how we ended up with 14 

two businesses in the area using the Tourneau name. 15 

 

At first, the Spa was very small, just a central building with the restaurant and spa and a dozen 16 

smaller, but very nice cabins, which they called “cottages.”  The restaurant at the Spa was very 17 

nice, very elegant.  When I was growing up, on special occasions, Mom, Dad, and I would put on 18 

nice clothes and go have dinner at the Spa.  There were a lot of foods I tasted for the first time at 19 

the Spa.  Some of our guests would drive over to the Spa for dinner, if they weren’t cooking for 20 

themselves or eating at the Lodge. And, from time to time, some of the Spa’s guests would come 21 

over to the Lodge for dinner.  I still remember how surprised I was one summer when I was 22 

waiting tables and someone from the Spa asked me for a wine list!  We had a lot of things on the 23 

menu at the Lodge, but we didn’t have a wine list, at least not back then.  Partly because the Spa 24 

and the Lodge attracted such different guests, while I was growing up, it never felt as if we were 25 

in competition.    26 

 

I certainly never heard my Mom or Dad say a bad word about the Spa or about Uncle Don or 27 

Aunt Ann.  That was true even after Uncle Don and Aunt Ann got divorced in 1997, and Uncle 28 

Don moved to Port Adair.  We were surprised that Aunt Ann stayed on to run the Spa, but she 29 

was still family as far as we were concerned and we still saw her fairly regularly.  Aunt Ann 30 

gradually expanded the Spa, continuing to add more cottages (with their own hot tubs!) and 31 

upgrading the facilities in the main building.  As far as we could tell, she seemed to be doing 32 

well, but so were we. 33 

 

In about 2012, Aunt Ann started to step away from the business.  She hired a series of managers 34 

who lived on site, and she started spending much less time at the Spa herself.  Eventually, in 35 

2015, she sold the business to Gabriel Martez, and that’s when all this trouble started.  I first met 36 
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Gabriel in March of 2015.  I remember the day very well.  I came up from the Lake and when I 1 

walked into the Lodge, I was surprised to see my Aunt Ann having lunch in our restaurant with a 2 

much younger companion.  Aunt Ann introduced me to her lunch partner, Gabriel, and then 3 

asked me to sit down and join them for lunch.  When I did, she told me she planned to sell the 4 

Spa to Gabriel.  I admit I was very surprised—not that she was selling the business, but that she 5 

was selling it to an outsider.  I know that sounds small-minded, so let me explain.  All the 6 

businesses here at the Lake—the motels and lodges, the restaurants and cafes, the bait shops and 7 

gas stations—they’re all family-owned businesses.  Through the years, they’ve pretty much 8 

stayed owned by same families.  And those families are people who live and work here year 9 

round. 10 

 

That being said, I was impressed with Gabriel at lunch.  Gabriel obviously had a lot of 11 

experience in the hospitality industry and, for an outsider, seemed to know a lot about businesses 12 

here on the Lake, especially the Spa.  All in all, our lunch was very friendly.  Gabriel and I 13 

agreed to stay in touch, and I definitely remember saying something about us needing to talk 14 

about the Tourneau name, now that the Spa was passing out of family hands.  Gabriel made 15 

some joke about us being relatives.  I picked up the tab for lunch.  Other than that, I don’t 16 

remember much about the lunch.  It turned out to be the last time I saw Aunt Ann.  She died near 17 

the end of the year, just before Thanksgiving. 18 

 

Gabriel and I didn’t see a lot of each other that spring during the time Aunt Ann was transferring 19 

her ownership in the Spa.  I knew Gabriel moved into the owner’s quarters at the Spa, but as far 20 

as I could tell, not much seemed to change.  Lynn Franz, the last manager Aunt Ann had hired, 21 

stayed on and continued to run the day-to-day operations at the Spa.  It looked like they were 22 

doing well, and so were we.  Back then, the only thing I thought needed to be straightened out 23 

was the confusion about the Spa’s name.  Technically, I guess, Aunt Ann wasn’t actually a 24 

“Tourneau,” but we’d always thought of her as family because she was.  With Gabriel taking 25 

over, however, it seemed to me like it was a good time for the Spa to get rid of the Tourneau 26 

name. 27 

 

That’s why I sent the email to Gabriel that summer.  Reading it over now, I guess I can see how 28 

it might seem a little harsh, but I’m sure I was just frustrated.  We were in the middle of the 29 

season, as busy as ever, and we had a couple come in who were looking for the Spa.  Because we 30 

were so busy, I was helping out at the front desk, and I ended up dealing with them.  For some 31 

reason, they were having trouble understanding what I meant when I said that “The Spa is not 32 

affiliated with the Lodge, we just share a last name.”  I remember one of them asking, “Well, 33 

can’t we just check in here, get the keys from you, and sort all that out later?”  I explained again 34 

that we were two separate businesses, but that didn’t satisfy them.  When I heard, “If you’re two 35 

separate businesses, why are you using their name?” I just lost it.  “It’s my name!  I’m Bailey 36 

Tourneau!  There aren’t any Tourneaus at the Spa!”  I didn’t mean to be rude, but I guess I was. 37 



6 

 

Anyway, that’s what prompted me to send the email.  That evening, I sat down and sent the 1 

email to Gabriel.  I honestly thought that Gabriel might welcome the opportunity to get a little 2 

distance from the Lodge and might even welcome the excuse for a name change to something 3 

like “Martez Spa & Resort.”  Maybe that was naïve, but I thought the time had come to stop 4 

sharing a last name.  I didn’t talk with Dad about the whole name situation, or I assume that he 5 

would have told me about the letter Grandpa sent back in the 1980s.  I don’t really see how that 6 

changes anything.  That was then, this is now.  Uncle Don hasn’t been involved with running the 7 

Spa for nearly thirty years.    8 

 

Part of the reason I didn’t talk with my Dad is that he hadn’t been doing so well.  Near the end of 9 

that summer, Mom and I eventually got him to agree to go see a doctor, and the news was bad.  10 

Right after Labor Day of that year, he was diagnosed with lung cancer.  He went into hospice 11 

just before Thanksgiving and died that December. 12 

 

My Dad’s health and just general busy-ness were just two of the reasons I took so long to follow 13 

up on my email to Gabriel.  Our bookings had been solid through the summer and even into 14 

October, but I noticed a bit of dip during the winter season after Christmas, 2015.  January 15 

through March is usually our slowest time during the year, but we always have some bookings, 16 

particularly since most of the other places on the Lake shut down starting in October.  The 17 

beginning of that year, 2016, things were even slower than usual.  I’d noticed the Spa seemed 18 

busy, but I wasn’t sure why, at least not until I bumped into Lynn Franz at a bar in Gaston.   19 

 

Lynn was the last in a series of managers Aunt Ann had hired to help with the day-to-day 20 

operations at the Spa as she was easing out.  Most of her managers had lasted a season or less, 21 

but Lynn had stayed on, even after Gabriel took over ownership.  That surprised me, because it 22 

hadn’t ever seemed to me that Lynn fit in that well either at the Spa or on the Lake.  Anyway, I 23 

was in Gaston for a friend’s birthday party, and Lynn was at another table with a group of people 24 

that I think may have been staff at the Spa.  Lynn came over to say something about my Dad 25 

dying, and we struck up a conversation.  When I mentioned something about the Spa seeming 26 

busy, Lynn said, “No kidding.  Gabriel has been working to beef up our winter bookings and it’s 27 

been paying off.  We all feel lucky to have an evening off.  The Spa is going to be hopping this 28 

season, even with the construction.”  That gave me a chance to ask about the construction, 29 

which, of course, I’d been keeping an eye on.  Lynn explained, “You know Gabriel bought 30 

Martin’s so we’d have ‘lakeshore presence.’  It looks like we’re going to have a mini-lodge right 31 

on the water for people who think they want to fish.  Gabriel has got big plans, that’s for sure.”  32 

About that time, Lynn went back over to rejoin the people from the Spa, and I went over to join 33 

my friends. 34 

 

As much as anything, it was the conversation with Lynn that evening that pushed me into 35 

making a call to Gabriel.  I called Gabriel the next day and asked if we could find a time to meet.  36 
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Gabriel seemed friendly enough, but couldn’t—or wouldn’t—commit to a time that week or the 1 

next.  I had a feeling I was being put off.  When I pressed Gabriel to name a time, any time, in 2 

the next three weeks when we could sit down for half an hour, Gabriel answered, “Look, Bailey, 3 

I’m happy to talk, but I’m up to my neck over here with last-minute bookings and the 4 

construction.  Is this something we could deal with over the phone?”  I decided to be more direct 5 

and said I was following up on the email I’d sent last summer.  Gabriel played dumb, “I’m sorry, 6 

Bailey, I have no idea what you’re talking about.”  “Gabriel, I’m talking about the email I sent 7 

about your use of the Tourneau family name.  The time has come for all the name confusion to 8 

stop.  There hasn’t been anyone named ‘Tourneau’ working at the Spa since my uncle and aunt 9 

split up back in the 1990’s.  Don’t you think it’s time for the name to come off your sign?”  I 10 

guess that was direct enough for Gabriel.  We agreed to lunch the next week. 11 

 

Gabriel and I had our talk on a Thursday, that last week in March of 2016.  I drove over to the 12 

Spa and we had lunch in the dining room there.  I was surprised by how many guests were 13 

around, but Gabriel put us in a corner where we could talk more or less in private.  I wanted to 14 

dive straight in to business, but Gabriel insisted we order lunch first.  I ordered the soup, because 15 

I wasn’t feeling in the mood for anything heavier.  Gabriel was very nice, expressing sympathy 16 

about Dad’s passing, asking questions about earlier days at the Lodge, but after a while, I’d had 17 

enough small talk, and insisted we get down to business. 18 

 

I told Gabriel point-blank that the time had come for the Spa to drop the Tourneau name.  “I 19 

don’t mean to be rude, Gabriel,” I said, “but you’re not a Tourneau and neither was Aunt Ann, 20 

really.  You don’t have a right to the name.”  Gabriel looked straight at me and then pushed a 21 

piece of paper across the table.  “Bailey, I want you to take a look at this.  Your Aunt Ann gave 22 

this to me when I first bought Tourneau Spa.”  I picked up the paper and looked at it.  It was a 23 

letter from Grandpa back from 1987 telling my Uncle Don that he could use the Tourneau name 24 

at the Spa.  I admit I was surprised.  “Look,” I said, “I didn’t know anything about this, but I 25 

don’t see how it changes anything.  My aunt and uncle may have had permission to use our 26 

name, but you don’t.”  “Bailey,” Gabriel said, “when she died, your Aunt Ann left her interest in 27 

Tourneau Spa to me because I am family, even if I don’t have your last name.  I can’t believe 28 

either your grandfather or your dad would want me to change the name.” 29 

 

I was getting pretty upset and I didn’t want to make a fuss in the dining room in front of guests, 30 

so I stood up to go.  Gabriel stood up and put a hand on my shoulder, “Look, I’m sorry.  I’m sure 31 

we can work this out.  You may not think of us as family, but I do, and no matter what, we’ve 32 

both got to live and work on the same lake.  Let’s walk down to the Lake and I’ll show you what 33 

we’re working on.  I know you’re curious about the construction.”   I didn’t really say anything, 34 

and Gabriel led me out of the dining room, and then outside. 35 
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As we walked along the path down to what had been Martin’s, Gabriel kept up a steady stream 1 

of talk about the changes at the Spa and changes at the Lake more generally.  “Bailey,” Gabriel 2 

explained, “I’m not trying to cause problems.  I don’t think we’re even competing for the same 3 

customers.  What I’m doing at Tourneau Spa is meant to attract the next generation of guests—4 

people who didn’t come here as children and who, even five years ago, wouldn’t have ever 5 

dreamed of vacationing at Clarkson Lake.”  I listened, but I didn’t say anything.   6 

 

While we walked around the Martin’s site, Gabriel gave me a quick overview of the plans for 7 

renovating the cabins and the main building.  I remember Gabriel telling me a lot of details about 8 

how the cabins would be remade into larger single units and how the “fundamental design and 9 

construction” was really “quite sound, quite period-appropriate.”  Gabriel was lot more vague 10 

about plans for the main building and looking back, I can see why.  As we walked around, I 11 

guess I started to cool down.  In a lot of ways, I liked Gabriel and I guess I still do.  I didn’t want 12 

to make trouble; I just wanted to run the Lodge and not have to explain why we shared the last 13 

name with the Spa.  By the end of the time, pretty much all the fight had gone out of me.  Gabriel 14 

and I agreed to disagree, and I went back to the Lodge. 15 

 

Looking back now, I can see that I should have done something more either during that 16 

conversation or right after.  The fact of the matter is that I had a Lodge to run, our busy season 17 

was right around the corner, and I didn’t want to be on bad terms with Gabriel.  The community 18 

of the Lake has always been pretty tight knit, and I didn’t want to make waves.   19 

 

In any event, my agreement with Gabriel to disagree didn’t result in any changes being made to 20 

the name of the Spa.  We both stayed in business just like we always had through most of that 21 

2016 season.  And at least at first, the season was a very good one.  From Memorial Day through 22 

the weekend of the Fourth of July, we were booked solid.  That July, the weather after the Fourth 23 

was unusually rainy and even a little chilly, which is unusual for us, so I wasn’t surprised when 24 

we had some cancellations.  The weather improved in August and we did good business until the 25 

middle of September, when things started to slow down again. 26 

 

It was right around that time that Morgan Paul stopped working for us and started working for 27 

Gabriel.  If you’d told me that someone from the Lodge was going to quit and work for the Spa, I 28 

would never have guessed it would be Morgan.  Like me, Morgan had grown up on Clarkson 29 

Lake, and like me, Morgan’s dad had worked pretty much his whole life at the Lodge.  As far as 30 

I was concerned, Morgan was part of the Lodge family. 31 

 

Morgan was also one of our most popular, younger fishing guides.  We have a lot of fishing 32 

guides that work with our guests, but Morgan was one of the rare guides that guests remembered 33 

and asked for by name.  Morgan was particularly well-liked by some of our younger guests.  34 

Morgan was good at working with guests no matter how much fishing experience they had.  35 
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Whether they’d grown up tying their own flies or never dipped a line in the water, guests all 1 

seemed to like Morgan.  I think Morgan had a real knack at accepting people where they were, 2 

and that isn’t true with all our guides.  Some of the guides can get a little impatient with guests 3 

who are new to the water, and sometimes they let that show. 4 

 

Sometime in the beginning of that August in 2016, Morgan asked to talk with me privately.  5 

“Bailey, I don’t like doing this in the middle of the season, but you only have me booked with 6 

three groups in the next couple of weeks.  I’m going to be working with guests over at the Spa 7 

from now on.  I’ll be happy to take the groups you’ve booked me for if you still want me, but 8 

other than that, I’ll be working at the Spa.  I appreciate what you and the other folks at the Lodge 9 

have done for me, but that’s the way it’s going to be.”  I was more stunned than mad at Morgan.  10 

“Morgan,” I asked, “I can’t believe the Spa has enough guests interested in fishing that any of 11 

this makes sense.  Are you sure?”  “I am,” Morgan answered, “The Spa is drawing a lot of guests 12 

who want to give fishing a try and you know I’ve always liked working with rookies.  Besides, 13 

Gabriel is offering to take me on full-time.  The Spa needs someone who’s handy with boats, 14 

plus Gabriel is willing to teach me the business.  I don’t really want to spend my whole life 15 

working on a dock.” 16 

 

I knew plenty of other fishing guides, and I told Morgan I’d find a replacement, so not to bother 17 

about the three groups we’d already booked.  I may not have been mad at Morgan, but I was mad 18 

at Gabriel.  Businesses on the Lake tried to respect the existing relationships we all had with our 19 

employees.  Sure, from time to time, one of us would hire a cook working at another resort, but 20 

that was the exception, not the rule.  No one benefited from one resort poaching employees from 21 

another.  I probably should have driven over to the Spa to talk to Gabriel face-to-face, but I was 22 

too busy.  I did send an email, but the only thing that came of that was a wishy-washy half-23 

apology from Gabriel.   24 

 

We finished up the season without too much trouble.  We had a reasonably good Labor Day, but 25 

I was concerned that our bookings were down again all through the fall and winter.  I really 26 

wanted 2017 to be a great year.  We were celebrating our 70th year in business and I wanted to 27 

make it our best, and so far, we weren’t off to that great a start. 28 

 

Things weren’t looking any better as we got toward the end of January.  For the first time I could 29 

remember, we weren’t already full for the end of March or even the beginning of April.  I was at 30 

a complete loss to explain why—until, on a trip down to Port Adair in February, I ran into Roger 31 

Laine, a guest who’d stayed with us a half-dozen times the last few years, at a restaurant.  I 32 

smiled at him, went over to talk, and said, “Roger, it’s great to see you here, but I can’t wait to 33 

see you up at the Lake for the fishing opener!”  “Er… I’m afraid we’re not going to make it this 34 

year, Bailey,” he said.  “I can’t believe that.  Roger, you can’t tell me you’ve found a better place 35 

to welcome the new season than Clarkson Lake,” I replied.  It was then I noticed Roger looked a 36 
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little uncomfortable.  “We’ll be at the Lake, but we decided to check out Tourneau’s Spa this 1 

year.”  I didn’t want to make him any more uncomfortable, so I mumbled something about the 2 

Spa being a great place, too, and said goodbye. 3 

 

When I got back to the Lodge, I had a talk with Dana Pearson, my assistant manager who 4 

handles much of the numbers part of the business.  I asked Dana if he thought we were losing 5 

business to the Spa.  Dana hit a few keys on his computer and asked, “Bailey, have you seen 6 

this?”  Dana turned the screen toward me to show me the Spa’s new website.  I couldn’t believe 7 

what I saw.  The Spa’s website was playing up the Spa as a “destination for sport fishing” and 8 

had a special offer for first-time guests.  There was even a picture of Morgan Paul right on their 9 

website!  “Bailey,” Dana said, “I know we’re losing bookings to the Spa.  And we’re going to 10 

lose a lot more this season when their new units open up on the Lake.” 11 

 

Things got even worse.  As the ice came off the Lake, I decided to take a boat over to the Spa 12 

and scout out what these new cabins looked like.  What I saw, I couldn’t believe.  It wasn’t the 13 

cabins that concerned me, it was their new “fishing lodge.”  Gabriel had completely redone the 14 

main building at Martin’s to look like a mini version of the Lodge!  The building was much, 15 

much smaller, of course, but there was a wrap-around porch just like ours, complete with rocking 16 

chairs.  Even the signage on the building—red lettering edged in white on a deep green 17 

background—was copied from ours.  I was furious. 18 

 

When I got back to the Lodge, I fired off another email to Gabriel.  I didn’t like the reply I got, 19 

so I drove over to the Spa to confront Gabriel directly.  Our meeting didn’t last long.  I told 20 

Gabriel in no uncertain terms that the Spa had to stop using the Tourneau name immediately and 21 

had to stop copying the way the Lodge looked.  Gabriel seemed surprisingly calm, but didn’t 22 

agree to anything.  In fact, Gabriel didn’t say much of anything.  I left and told Gabriel I’d be 23 

talking to our lawyers. 24 

 

All this season, our bookings have been down over 10%.  I know for a fact that we have lost well 25 

over a dozen groups to the Spa who just happened to have been groups that used Morgan Paul as 26 

a fishing guide.  I know for a fact that Morgan obtained guests’ personal cell numbers from our 27 

confidential records, and I suspect that Morgan has used those numbers to contact some of those 28 

guests.  And I know for a fact that we have guests who are confused about why the Spa has the 29 

same name as the Lodge.  I’m tired of telling them—and that’s why I brought this claim.  I’m 30 

glad Gabriel agreed to arbitration, because I’d really like to see this resolved before things get 31 

busy next summer.  As part of this case, I hired an expert witness who found a high degree of 32 

confusion between the two resorts, and who determined that the Lodge lost $488,000 in revenue 33 

to the Spa.  34 
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TOURNEAU’S LAKESIDE LODGE vs. TOURNEAU SPA & RESORT, LLP 

 

SUMMARY OF THE DEPOSITION OF GABRIEL MARTEZ 

 

The following is a summary of the deposition of Gabriel Martez.  The deposition was taken on 

September 7, 2017, in the offices of the lawyers for Tourneau’s Lakeside Lodge. 

 

I am the operator and principal owner of Tourneau Spa & Resort, a three-star resort in the 1 

Cambridge Mountains here in New Dover.  I have lived in New Dover all my life.  I grew up in 2 

Port Adair, and after I graduated from high school, I got a B.S. at New Dover University in 3 

Landonville, majoring in hotel administration.  After getting a Masters of Management in 4 

Hospitality at Cornell, I worked in Chicago for several years, before taking a job with a large 5 

resort in Oregon.  I enjoyed living, going to school, and working in all those places, but I had 6 

always planned to come home to New Dover. 7 

I had the opportunity to do just that in 2015.  For some time, I had planned on purchasing a 8 

hospitality business in New Dover.  I had been careful with money and lucky with my 9 

investments, and I had a small inheritance from my grandparents.  Whenever I was in New 10 

Dover, I made a point of connecting with local people in the hospitality business, keeping an ear 11 

open for potential opportunities.  In March of 2015, I was visiting my parents in Port Adair.  I 12 

had timed my business visit to coincide with the annual convention of the New Dover 13 

Hospitality Association taking place in Port Adair.  At the cocktail hour one evening, I struck up 14 

a conversation with Bailey Tourneau, who mentioned that Tourneau Spa & Resort might be 15 

coming on the market.  I doubt very much Bailey remembers our conversation that night.   16 

I knew all about Tourneau Spa & Resort; in fact, I had studied it during graduate school.  Ann 17 

Dunstan ran Tourneau Spa and built it into a small gem of a business.  She was a true visionary, 18 

who saw a market for luxury when no one else did.  She and her husband, the son of a local 19 

fishing lodge owner, started the business sometime around 1990.  Her husband left the business a 20 

few years later, but that wasn’t an issue because, from first to last, Ann had been the person 21 

responsible for the success of the operation.  Even if Bailey was wrong and the business wasn’t 22 

coming on the market, I wanted to meet Ann Dunstan.  In a sense, we were related.  Several 23 

years before my parents married, my father had been married for a couple of years to Ann 24 

Dunstan’s sister.  The day after I had my conversation with Bailey, I contacted Ann, explained 25 

who I was, and made arrangements to meet and talk with her. 26 

I drove to Landonville that same day, and Ann and I met for breakfast at the Capital Hotel the 27 

next morning.  She and I felt an immediate rapport.  We talked for some time about the history of 28 

Tourneau Spa, and she was impressed by how much I already knew.  As we finished our 29 

mimosas, I explained to her that I had long been interested in finding a hospitality business of my 30 

own in New Dover.  Without mentioning Bailey by name, I told Ann that I understood she might 31 

be interested in selling.  One thing led to another, and we began to put together the framework of 32 

a deal. 33 
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When Ann asked if I was interested in visiting the property, I leapt at the opportunity.  She and I 1 

agreed to meet at Tourneau Spa later that week.  I cut short my visit with my parents and traveled 2 

up to the Clarkson Lake area.  Though I had been to the area once or twice as a child, I had 3 

forgotten how beautiful it was.  I met Ann at Tourneau Spa and we walked through the property 4 

with her and Lynn Franz, her current manager.  I was very impressed with what I saw.  True, 5 

there was something a little quiet, a little antiseptic, a little too tasteful about the main building, 6 

but the cottages were all very charming.  Despite the fact that she hadn’t been living on the 7 

premises, Ann quite clearly was still the person in charge.  She was quick to mention to Lynn 8 

anything that looked amiss. 9 

After touring the business, Ann and I went to the dining room and had a cup of tea together.  I 10 

felt comfortable enough to be very open with her.  I told her I had heard she might be interested 11 

in selling Tourneau Spa, and said if she was, I would very much like to buy it.  She asked if I 12 

was representing someone else or if I was interested in buying the property myself.  I assured her 13 

that I wanted to buy the property myself and operate it myself.  I explained that I had enough 14 

ready capital that I was reasonably certain I could arrange suitable financing.  Ann looked 15 

straight at me and said, “I don’t think that will be necessary.  I like you and I think we can find 16 

terms that will benefit us both.  But right now, let’s go have lunch at my favorite spot on the 17 

lake.”     18 

I was somewhat surprised to find out that Ann was referring to the Lakeside Lodge, but that’s 19 

where we ended up.  I had stayed at the Lodge many years before and was not surprised to find 20 

that very little had changed.  The menu at lunch was a bit more expansive—I’m sure the Lodge 21 

didn’t serve wraps when I had last been there—but other than that, it was if we’d stepped back in 22 

time to the middle of the 1960s.  I don’t mean that in a negative sense.  To a great extent, the 23 

attraction of the Lodge is its timeless nature.  The Lodge draws the same guests year after year, 24 

and that is the heart of its business.   25 

While we were eating lunch, Bailey Tourneau came into the dining room and came over to our 26 

table.  Ann introduced me, which was good, because I don’t believe Bailey remembered me at 27 

all.  Ann invited Bailey to join us for lunch and then announced that I would be the new owner of 28 

Tourneau Spa.  Bailey looked very surprised.  I tried to be reassuring.  I talked a bit about my 29 

background in the hospitality industry.  I explained why I wanted to come back to New Dover 30 

and mentioned my family connections with Ann.  At the end of lunch, Bailey very graciously 31 

picked up our tab.  We both agreed to meet again soon. 32 

Ann and I finalized the terms for purchase after lunch.  I had expected to use the property as 33 

security for a loan for much of the purchase price, but Ann had other plans.  Ann suggested that I 34 

pay her a portion of the cash I had planned to invest as equity for the mortgage.  Then she 35 

proposed that she would serve as the mortgagor for the balance of our agreed-on purchase price, 36 

and in exchange for 10% of the net revenues, she would forgive the mortgage in its entirety in 37 

ten years.   I’m nearly certain I gasped audibly. “You’re being very generous,” I told her.  “Not 38 

at all,” she answered.  “It would be generous offer if the Spa’s revenues stayed flat—but Gabriel, 39 

you’ve impressed me.  I think you’re going to do much better than that here.  In fact, I think 40 

you’re going to provide me with a very comfortable retirement.  If you’re willing to allow me to 41 
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retain that interest in the Spa, I’ll have my lawyer draw up the papers.”  I was more than happy to 1 

accept. 2 

Now, over two years later, I think I can safely say that Ann’s confidence in me was justified.  If 3 

things had turned out differently, I think she would have done very, very well with our deal.  Of 4 

course, things didn’t turn out differently.  Ann died in November, later that same year.  I had 5 

begun operating Tourneau’s Spa in April of that year and made some limited changes that 6 

improved business that year, while planning far more substantial changes for future seasons.  7 

Since Ann held the mortgage on the property, I felt she was entitled to know what I was 8 

planning, and I visited her at her home in Landonville to discuss my plans with her.  She was 9 

busy putting up Halloween decorations, but was very engaged in our discussion.  She made it 10 

clear, however, that these were my decisions to make.  “Gabriel,” she told me, “I very much 11 

appreciate you taking the time to discuss your plans with me—and I think your vision for the Spa 12 

is very creative and very sound—but in the end, Tourneau Spa is yours to do with as you see fit.”  13 

It was a pleasant conversation and a pleasant afternoon.  It was also the last time I saw Ann 14 

before she died. 15 

I went to her funeral, of course, and was surprised how few people were there.  I had hoped to 16 

see Bailey, but Bailey was nowhere to be seen.  I was surprised, because the one time we’d all 17 

been together, at lunch at the Lodge, Bailey and Ann seemed on good terms.  I believed Bailey 18 

was Ann’s closest living relative; she never had children.  In fact, I thought it was likely that Ann 19 

had bequeathed her interest in Tourneau Spa to Bailey.  That was one of the reasons I’d wanted 20 

to see Bailey; I suspected we would end up with a shared interest in Tourneau Spa.  I had never 21 

imagined that Ann had decided to leave her interest in Tourneau Spa to me, but of course that is 22 

what happened.  At the beginning of 2016, I owned Tourneau Spa free and clear. 23 

Ann’s death allowed me to move ahead far more quickly with some of my plans for Tourneau 24 

Spa.  There were improvements and renovations I wanted to make to the main building for the 25 

upcoming season, but I also had a more ambitious long-term plan in mind.  I wanted Tourneau 26 

Spa to have a presence on the lakeshore.  Ann had never felt lakeshore presence was important 27 

because she had positioned Tourneau Spa as the “non-fishing” alternative on the Lake.  For the 28 

most part, her guests had no interest whatsoever in lake fishing, and spent their time at the spa or 29 

hiking nearby trails in the woods.  The Green River was close enough for the few fly fishers who 30 

wanted something less rustic than the Lodge or other inns on the Lake.  If Ann had a guest who 31 

wanted access to the Lake, she had an arrangement with the adjacent property, Martin’s, to allow 32 

her guests to use their dock.   Not many ever did, and Ann saw no reason to acquire any property 33 

on the lakeshore.   34 

I did have an interest in acquiring a presence on the lakeshore, however.  With the growth in fly 35 

fishing’s popularity, more and more young, urban professionals were interested in fishing.  What 36 

they soon found out, however, is that fly fishing was an art that took some time to master.  I 37 

wanted to market to thirty-somethings who wanted a “fishing experience” but didn’t have the 38 

time or patience for fly fishing.  I also thought it would be valuable to have lakeshore access for 39 

guests who wanted to canoe or kayak—or at least for guests who liked to think of themselves as 40 

people who would canoe or kayak.   41 
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Access to the dock at Martin’s was not going to be enough, but I knew there was a far better 1 

option that might be available.  I was on good terms with Nelson Compton, the long-time owner 2 

of Martin’s, who had been a close friend of Ann’s.  Mr. Compton rode with me to Ann’s funeral 3 

and on our way back to the Lake, he had mentioned that he had been thinking about retiring for 4 

some time.  I thought there was a good chance Mr. Compton would be interested in selling 5 

Martin’s and now, debt-free, I was in a position to purchase it. 6 

And so, one evening in January of 2016, I invited Mr. Compton to dinner.  When I told him I 7 

was interested in buying Martin’s, he raised an eyebrow and asked, “Now why would you be 8 

interested in owning a ramshackle old fishing camp like Martin’s?  Please don’t tell me you’re 9 

going to fix things up and bring in a bunch of city folk who want to pretend to fish.”  There 10 

wasn’t much I could say.  “Mr. Compton,” I admitted, “that’s exactly what I plan to do.”  He 11 

laughed and said, “Ann would be proud of you.”  Three weeks later, I owned Martin’s. 12 

When Mr. Compton described Martin’s as a “ramshackle old fishing camp,” he wasn’t far off.  13 

Martin’s consisted of a handful of older cabins, each divided into two units, a few storage sheds, 14 

and a main building where Mr. Compton had lived.  The cabins and main building were all 15 

solidly constructed, but had seen much better days.  Martin’s had been a favorite with fishers 16 

who were interested in cheap accommodations on the Lake and didn’t mind putting up with 17 

small, musty rooms and ancient plumbing.  For my purposes, however, it was perfect. 18 

My plan was to rehab the cabins, turning each into a single unit.  I wanted to keep the rustic look 19 

of the exteriors, but make the interiors as luxurious as possible.  I would convert the main 20 

building into a small lakeside café, serving breakfast and lunch.  I’d have the dock repaired, and 21 

improve the access trail down from the main portion of Tourneau Spa.  My goal was to keep the 22 

whole property as picturesque as possible.  When would-be guests browsed our website, I 23 

wanted them to say, “Oh look, they even have an old-time fishing lodge right on the lake!”  I 24 

knew there was no possible way to be ready for the 2016 summer season, but if I pushed things, I 25 

thought I could be ready for 2017 spring and summer bookings. 26 

So, push things, I did.  The 2016 season was very, very busy for me.  In addition to the lakeside 27 

construction, I was also working to refocus our market for Tourneau Spa generally.  Businesses 28 

on the Lake have relied on the baby-boom generation to visit and bring their families and 29 

invested little effort in trying to attract anyone else as customers.  Virtually all the businesses 30 

have websites now, but even some of the resorts use those websites to drive guests to phone 31 

reservation lines.  None of the resorts—not even the Lodge—had any social media presence 32 

whatsoever.  In fact, the Lodge’s website is still in bad need of updating.  It’s completely 33 

unworkable for anyone using a smart phone.   34 

Ann had always been more forward-looking with her marketing.  She focused on bringing guests 35 

to the Lake who would never have stayed at the Lodge, much less a place like Martin’s.  Thanks 36 

to her, Tourneau Spa had been the first business on the Lake to have a website and we’ve had an 37 

increasingly strong web presence ever since.  I wanted to press our advantage in web-based 38 

marketing to reach a younger crowd, but I wanted to emphasize some of the traditional Clarkson 39 
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Lake selling points:  crystal blue water and skies, fresh mountain air, beautiful scenery, etc.  I 1 

wanted our guests to be people who wanted those selling points in a luxury package. 2 

It was while I was in the middle of all this, that I got a telephone call from Bailey that struck me 3 

as a little odd.  Bailey wanted to meet to talk, but I was having a hard time figuring out why.  4 

Bailey asked me several times about an email, apparently from the summer of 2015, that I did 5 

not remember at all.  In any event, Bailey apparently was concerned about guests finding their 6 

way to the right resort and thought we needed to sit down to talk things over.  I invited Bailey to 7 

lunch at the Spa the following Thursday, March 31.  When I went back and found the email 8 

Bailey had been talking about, and my reply, things got a bit clearer. 9 

In preparation for our lunch, I dug out a letter Ann had given to me when I purchased Tourneau 10 

Spa.  Back in 1987, Donald Tourneau, Sr., Ann’s father-in-law, had written a letter giving his 11 

son, Don Jr., express permission to use the family name for the new business.  When Ann 12 

handed me the letter, I remember her saying, “My husband Don thought the name was his as a 13 

matter of right.  I always appreciated my father-in-law’s graciousness about this, though.  I 14 

expect it set his son Gene’s teeth on edge, back then.  In all the time since, however, neither 15 

Gene nor Bailey ever made a peep about me keeping the Tourneau name.”  I thought there was 16 

some chance that Bailey had never seen the letter, so I made a copy for our meeting. 17 

Bailey showed up right on time on Thursday.  Gene Tourneau, Bailey’s father, had died the 18 

December before, and I hadn’t seen Bailey since then.  I expressed my sorrow about Gene’s 19 

death and then we sat down to lunch.  Bailey seemed at a loss about what to order, so I 20 

recommended the soup of the day.  Our new chef has a way with root vegetables and Bailey 21 

seemed to enjoy it.  Bailey seemed reasonably congenial, but after about thirty minutes suddenly 22 

said that Tourneau Spa wasn’t owned by a Tourneau.  It seemed Bailey may not have known 23 

about the letter from Don, Sr., so I pushed a copy across the table.  Bailey read the letter in 24 

stunned silence.  After a full minute, Bailey suddenly stood up and said, “I have to go!” 25 

I could tell the letter had embarrassed Bailey.  I didn’t want Bailey to leave upset, so I suggested 26 

we walk down to the Lake.  Initially, I’d thought Bailey’s curiosity about the construction might 27 

have been the real reason for the visit.  Whatever the motivation, Bailey clearly wanted to take a 28 

look at what we were doing, so we stepped outside and began the walk down.  As we walked, I 29 

assured Bailey that I had nothing but admiration for the Lodge.  I reminded Bailey that our 30 

businesses really served two very different sets of customers.  I also stressed how close Ann and 31 

I had been, and how fond Ann had been of Gene and Don, Sr.  As we finished our walk, Bailey 32 

seemed to have calmed down.  We parted on good terms and, since I didn’t hear anything more 33 

about this from Bailey, I assumed we’d put the issue behind us. 34 

The 2016 season proved to be very busy.  Our bookings were solid throughout the season, and 35 

many guests were interested in making reservations for our new lakeside units once construction 36 

was finished.  I pushed for completion of the four cabins closest to the water, and we actually 37 

booked each of those during late August and September as work was finishing up on the interiors 38 

of the other units.  I had a portion of our website redesigned to feature the new lakeside cabins 39 
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and emphasize the outdoor recreation element.  For the first time, our website trumpeted 1 

Tourneau Spa as a destination for sport fishing. 2 

I also took steps to make sure that the conversion of the main unit into our café bolstered the 3 

overall “lakeside recreation” feel of our new addition.  Even though it was a smaller building, I 4 

wanted it to have a “lodge” feel, and I wanted it to look like other inns on the Lake.  It wasn’t too 5 

hard to do, because the original Martin’s buildings, including this main unit, had all been built in 6 

a log cabin style.  We modified the entrance, added a wrap-around porch and a stone chimney, 7 

and used a rustic signage quite a bit different from the rest of the original Tourneau Spa 8 

buildings.  I know that Bailey came to believe we were somehow copying the design of the 9 

Lodge but, in reality, all we were doing was using design elements common to many properties 10 

on the Lake—as well as lakeside fishing resorts everywhere else in the country.  11 

One of the hard decisions that I had to make during the last part of the season had to do with 12 

Lynn Franz.  I will confess that when I first took ownership of Tourneau Spa, I had planned to let 13 

Lynn go almost immediately.  Ann pressed me on this, however, and made a particular point of 14 

urging me to keep Lynn on during that first 2015 season.  I was a little surprised, because I 15 

hadn’t sensed Ann and Lynn had a close working relationship.  In retrospect, however, I realized 16 

that Ann was watching out for me, not for Lynn.  I was very glad to have someone on site who 17 

had management skills and was very familiar with all aspects of the business. 18 

What was true that first season was less true the next, however.  By that point, I knew the 19 

business well enough that I didn’t really need Lynn’s help.  It was useful to have the help, of 20 

course, but I could have hired an assistant manager fresh out of school at a fraction of the salary I 21 

was paying Lynn.  I was also concerned that Lynn was having trouble adjusting to the new vision 22 

for the business.  In a way, that wasn’t a surprise.  Lynn came to the job at Tourneau Spa with a 23 

hospitality experience that consisted entirely of work in urban settings.  Our new-found emphasis 24 

on lakeside recreation was clearly outside Lynn’s comfort zone.   25 

If it had simply been a lack of comfort with our expansion, I might have made the decision to 26 

keep Lynn, at least through the 2017 season.  There were times, however, when Lynn seemed 27 

openly oppositional with some of the changes I was making.  I remember, in particular, one 28 

conversation in early August.  Lynn and I had been reviewing some of the designs for the 29 

exterior of the new café.  At one point Lynn turned to me and said, “Gabriel, I think you’re going 30 

too far.  We’re not a lakeside lodge and we shouldn’t pretend to be.  Neither of us has the 31 

experience or background to pull that off.  Our guests aren’t going to be fooled.”  I was a little 32 

stung and I’m sure I said something to the effect that I knew what I was doing.   33 

It wasn’t long after that that I came across emails Lynn had sent to some hotels in Landonville, 34 

inquiring about job openings.  Astonishingly, the emails had been sent from our business 35 

account.  That struck me as highly inappropriate and highly unprofessional.  When I confronted 36 

Lynn, we came to a mutual understanding:  Lynn would leave after Labor Day weekend. 37 

I felt bad about letting Lynn go, but those feelings were assuaged, at least in part, by another 38 

personnel development.  When Lynn had suggested I didn’t have a recreation background, that 39 

wasn’t far off the mark.  While I had spent time lake fishing, I didn’t know much about fly 40 
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fishing beyond what I’d read.  I needed to add some area expertise to the staff for guests who 1 

were either legitimately interested in learning about sport fishing or experienced fishers.  There 2 

were any number of fishing guides on the Lake who worked for the lodges and resorts.  A few 3 

places kept staff who could serve as guides, but most of the better guides freelanced, working for 4 

a variety of resorts on an independent contractor basis.  I was on pretty good terms with a 5 

number of the resort owners on the Lake, so I decided to ask for some friendly advice. 6 

I first called Bob Astegard, who owned a lodge on the north end of the Lake.  I’d talked with 7 

Bob before about my plans for rehabbing Martin’s, so he was familiar with what I was hoping to 8 

do.  When I asked for names of local guides who might be interested, Bob didn’t hesitate for a 9 

moment.  “You’re going to attract guests who are younger and may not know a thing about 10 

fishing.  I think you’ll do better with someone who’s younger and has a lot of patience.  If I were 11 

you, I’d talk to Morgan Paul.”  I called three other owners in the area and all of them 12 

recommended Morgan.   13 

I called Morgan and we met at Tourneau Spa in early August.  I liked Morgan from the start.  14 

Morgan seemed genuinely interested in my vision for the business, and seemed like exactly the 15 

sort of person who would work well with our guests.  When I mentioned that I was interested in 16 

finding someone who could join our staff full-time, Morgan’s eyes lit up.  “Let me explain 17 

something,” Morgan said, “My dad worked as a fishing guide here on the Lake his entire 18 

working life.  He taught me to fish and I enjoy it—I especially enjoy teaching new people how to 19 

fish.  But my dad always felt like an outsider at the Lodge because he didn’t know anything 20 

about the business besides fish and boats.  I’d be very interested in learning about this business.”  21 

I didn’t need to hear anything more.  Morgan and I reached a deal on the spot. 22 

The next day, I got an angry email from Bailey, accusing me of stealing one of the Lodge’s best 23 

employees.  I knew that Morgan had worked as a guide for guests at the Lodge, but I also knew 24 

that the Lodge didn’t “employ” any fishing guides.  The fact of the matter is that I had made an 25 

offer to Morgan that was far better than anything the Lodge would ever offer.  I felt Bailey’s 26 

email had been unfair, but I wanted to smooth things over so I picked up the phone, called the 27 

Lodge and asked to talk to Bailey.  After I ended up on hold for fifteen minutes, I realized Bailey 28 

wasn’t going to talk to me.  I sent a reply to the email and moved on. 29 

We wrapped up the 2016 season in fine fashion that Labor Day.  I was very glad to have both 30 

Morgan and Lynn on hand, because we were very busy.  I gave Lynn a send-off dinner that 31 

Monday evening, and felt that we parted on good terms.  As it turned out, I was apparently 32 

mistaken. 33 

That fall, we completed most of the construction on the remainder of the cabins, and finished 34 

almost everything for the café other than the wrap-around porch.  We’d be able to book any of 35 

the cabins through the fall and winter, and we’d certainly have everything ready well in advance 36 

of the 2017 season.  As hectic as the 2016 season had been, I was truly looking forward to the 37 

next season.  Every early sign pointed to the success of our marketing strategy.  Bookings were 38 

strong for the fall and winter and we seemed to be attracting a younger set of guests, many of 39 

whom were new visitors to the Lake.   40 
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Morgan was eager to learn as much about the hospitality business as possible.  I quickly came to 1 

the realization that some basic business and accounting courses would be helpful, so I made 2 

arrangements to have Morgan start taking classes at the closest community college.  Morgan was 3 

very grateful about this, and worked hard to contribute to our success in return.  One of the 4 

things Morgan volunteered to do was to reach out to guests who might be interested in coming to 5 

Tourneau Spa.  While working as a guide on the Lake in previous years, Morgan had established 6 

solid business relationships with many repeat visitors and, of course, had cell phone numbers for 7 

all of them.  I encouraged Morgan to reach out to all of them and let them know we’d be 8 

interested in their business during fishing season.  None of this information was proprietary; 9 

none of this information was a trade secret.  Morgan simply called the cell phone numbers s/he 10 

already had.  With Morgan’s help, by the end of January, we were booked solid for April and 11 

May, and even for most of March.  12 

Talking to some of the other lodge owners on the Lake, I had to feel very lucky.  In general, the 13 

spring bookings around the Lake seemed to be a little soft.  A couple of owners told me that 14 

they’d heard Bailey complaining that the Lodge was also slow this season.  Because of that, I 15 

wasn’t too surprised to open my email and find a complaint from Bailey—but I have to admit the 16 

substance of the complaint came as a surprise.  Bailey had apparently boated by our lakeside 17 

frontage and objected to the appearance of our new buildings!  This struck me as ridiculous.  The 18 

original portions of Tourneau Spa, which aren’t really visible from the Lake, have a very boxy, 19 

austere design.  I had intentionally decided to keep the rustic cabin appearance of the units we 20 

acquired from Martin’s because I wanted our lakeside presence to fit in with the rest of the 21 

businesses on the Lake.  If anything, Bailey and the other owners should have been grateful that 22 

we’d substantially upgraded the Martin’s buildings.  Mr. Compton was a nice old man, but he’d 23 

let his place become an eyesore. 24 

I sent an email to Bailey that I hoped would smooth the waters, but I suspected I’d hear from 25 

Bailey again.  In fact, later that morning, Bailey showed up in person at my office.  I could tell 26 

Bailey was highly agitated, so I decided my best course of action was to listen quietly and 27 

politely as Bailey ranted.  Finally, after 15 minutes of accusations of betrayal, claims of theft of 28 

confidential information, threats of litigation, and misplaced fury, I stood up and showed Bailey 29 

to the door. 30 

I expected that we’d hear from Bailey’s lawyers, and of course, we eventually did.  Meanwhile, 31 

our 2017 season went even better than I’d hoped, which was particularly gratifying given the 32 

downturn the Lodge has experienced.  I am convinced that the secret to our success has been 33 

attracting a new generation of guests.  I am glad that Bailey agreed to arbitrate this dispute so we 34 

can resolve things quickly.  As a show of good faith, I’ve renamed our lakeside café.  Rather 35 

than calling it, “The Lodge on the Lake,” I’ve shortened the name to “The Lodge Café.”  I’ve 36 

also asked Morgan to refrain from initiating contact with anyone who had been a guest at the 37 

Lodge.  I’m not sure what more I could do, but I doubt Bailey will be satisfied.  As part of this 38 

case, I hired an expert witness who found that my business targets a different type of clientele 39 

than the Lodge.  40 



19 

 

TOURNEAU’S LAKESIDE LODGE vs. TOURNEAU SPA & RESORT, LLP 

 

SUMMARY OF THE DEPOSITION OF LYNN FRANZ 

 

The following is a summary of the deposition of Lynn Franz.  The deposition was taken on 

September 12, 2017, in the offices of the lawyers for Tourneau Spa & Resort, LLP. 

 

I have spent my working career in the hospitality industry.  I currently work as the assistant 1 

manager for the Capitol Hotel in Landonville, New Dover.  I have had that job for about one 2 

year.  From 2014 until 2017, I worked as the manager of Tourneau Spa & Resort near Clarkson 3 

Lake.  I have an undergraduate degree in hotel management, which I received at New Dover 4 

University.  After graduation, I worked in a variety of hotels, inns, and resorts in New Dover and 5 

several other states.  In our industry, it’s not at all unusual to change jobs fairly regularly. 6 

Ann Dunstan, the owner and operator of Tourneau Spa, hired me as her manager in February of 7 

2014.  Ms. Dunstan, along with her husband, opened the Spa back in the 1980s.  Here in New 8 

Dover, the Spa is very well known and very well regarded in the hospitality industry.  Clarkson 9 

Lake has been a popular recreation area in the state for over a hundred years, but it has always 10 

been a destination for fishing, because of the Lake, and because the Green River has some great 11 

trout fishing not far from the lake.  No one would have ever dreamed it was possible to have a 12 

successful upscale inn on the Lake until the Spa opened.  It’s been a successful operation for 13 

over 30 years now, but when Ms. Dunstan and her husband started, they were taking a real 14 

chance. 15 

So, I knew all about Tourneau Spa when I applied for the job.  Like I said, I had a lot of 16 

experience in the hospitality industry when I applied for the job at the Spa, but all my experience 17 

had been at urban hotels.  I’d never worked anywhere like Clarkson Lake, so I thought I was a 18 

longshot for the job.  I was a little desperate, because I’d been out of work for about three 19 

months, and I guess Ms. Dunstan felt a little sorry for me, because she offered me the job at the 20 

interview. 21 

As it turned out, I liked working at the Spa and I really liked working for Ms. Dunstan.  She was 22 

a very nice lady and she really knew her stuff.  By the time she hired me, she was thinking about 23 

retirement and was looking for someone to take over the day-to-day operations at the Spa.  She’d 24 

had a couple of other managers who’d only lasted a season, but she and I really seemed to get 25 

along.  She knew exactly what she wanted and it was my job to make sure she got it.  That was 26 

just fine with me.  I think she trusted me to do my job, because she started spending more and 27 

more time at her home in Landonville.  She’d email me every day and we’d talk for about an 28 

hour on the phone each week if she wasn’t around, but for the most part, I handled everything 29 

that came up.  Clarkson Lake was a little quiet for my taste.  There wasn’t much to do for fun 30 

other than fish, and I wasn’t planning on taking up fishing, but I didn’t mind it that much.  31 

Running the Spa kept me plenty busy.   32 
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Most of the resorts on Clarkson Lake pretty much shut down for the season at the end of 1 

September.  The Spa stays open, along with a few other places like Tourneau’s Lakeside Lodge, 2 

but bookings drop down and things get a lot quieter.  At the end of the 2014 season, I thought 3 

about looking for a new job, but I didn’t find anything that looked better.  Ms. Dunstan was 4 

happy to have me back for the 2015 season, and all in all, I was happy to stay.  Ms. Dunstan told 5 

me she planned on spending even more time away in 2015, so I guess she must have trusted me. 6 

Ms. Dunstan wasn’t kidding when she said she was planning on spending more time away during 7 

the 2015 season.  She was on-site a lot in February as we firmed up plans and bookings for the 8 

summer season, but after that, she was in Landonville almost all the time.  We still emailed every 9 

day and talked every week, but it seemed to me that her heart just wasn’t in the business 10 

anymore.  That’s why I wasn’t all that surprised when she told me she was thinking about selling 11 

the Spa.  What I hadn’t expected was that she would sell the business that season, but of course, 12 

that’s what she did.   13 

When the Spa sold, I wasn’t sure what would happen to me and I wasn’t sure what I wanted to 14 

do.  I’d met Gabriel Martez, the new owner, briefly when Ms. Dunstan first brought Gabriel to 15 

the Spa.  I remember thinking, “Hmm.  Young, smart, not a lot of experience at a place like this, 16 

full of new ideas—this might work, or this might blow up in my face.”  In any event, after 17 

Gabriel had left, Ms. Dunstan said she’d put in a good word for me with Gabriel.  “Lynn,” she 18 

told me, “I understand you may decide to leave, but I want you to be able to stay if that’s what 19 

you decide is best for you.”  That was Ms. Dunstan’s way—always looking out for others. 20 

As it turned out, Gabriel did ask me to stay on for the 2015.  I think Gabriel would say that was a 21 

good decision because we were plenty busy that season, and I was right—Gabriel was filled with 22 

all sorts of new ideas.  It was different working for Gabriel.  For one thing, the last year or so, 23 

Ms. Dunstan hadn’t been around a lot, but Gabriel was around all the time.  At first, I thought 24 

that might really bother me, but it worked out just fine that first season.  For whatever reason, 25 

Gabriel left a lot of the responsibility for day-to-day operations up to me, which suited me.  Big 26 

picture, Gabriel was far more interested in marketing strategies and long-term planning, and 27 

spent a lot of time on that.  Day-to-day, Gabriel cared more about surface things, like working 28 

out the new dinner menu, rather than the things I spent my time on. 29 

In a lot of ways, it almost seemed like I was invisible to Gabriel.  Oh, Gabriel kept an eye on the 30 

books and clearly had a head for that sort of thing, and we got along well enough, it just seemed 31 

Gabriel kind of took for granted that I’d do my job.  I had no complaints about that, and at the 32 

end of the first season, Gabriel gave me a nice bonus, which of course I appreciated.  What was 33 

true during that first season was even more true as we got through Labor Day and headed into the 34 

fall and winter. 35 

After that first season, Gabriel was focused on a whole lot of those “new ideas.”  Gabriel didn’t 36 

talk much about this, but she did go to Landonville to talk to Ms. Dunstan.  I know, because she 37 

told me when I was next in Landonville and went by the hospital to visit her, not long before she 38 

died.  “Are you putting up with Gabriel, Lynn?  I can’t imagine you’ve been consulted about all 39 

these changes have you?”  She was right about that. 40 
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I can’t say I minded much, though.  Even in the off-season, there was plenty for me to do, so I 1 

had a limited amount of time to listen to Gabriel run on about “shifting the demographic of our 2 

target market” and “reconnecting with the Lake to reinvigorate our brand.”  And, the truth be 3 

told, when Gabriel made the biggest change—buying out Nellie Compton and taking over 4 

Martin’s—it was hardly a surprise.  Nellie was a good old guy, but he’d wanted out of the 5 

business as long as I’d been at the Spa.  He just couldn’t find anyone to pay enough for his place.  6 

To me, acquiring Martin’s seemed like a no-brainer.  It gave the Spa easier access to the 7 

lakeshore and room to expand.  I knew our guests would be happy. 8 

Of course, Gabriel thought it was a complete stroke of marketing genius, and who was I to say 9 

otherwise.  I don’t know why, but once buying Martin’s was a done deal, Gabriel got a lot more 10 

talkative with me.  I heard all about the plans for rehabbing and expansion and “bringing 11 

Tourneau Spa to the water.”  I may not have had much patience for all the market-speak, but I 12 

have to admit that Gabriel’s plans seemed right on target to me.   13 

Martin’s looked like a dump and I think a lot of people would have thought the first step would 14 

be leveling all the buildings.  Not Gabriel.  Gabriel saw past the “deferred maintenance” and 15 

recognized that, one, the buildings—even the ratty looking main building where Nellie had been 16 

living—were solidly built.  Two, Gabriel understood that cabins on a lake needed to look like, 17 

well, cabins on a lake.  Replacing the Martin’s cabins with the gray, 1980s-style that the rest of 18 

the Spa had would have been a big mistake.  That wasn’t a mistake a person like Gabriel was 19 

going to make.  Gabriel was going to make a very different kind of mistake. 20 

While Gabriel spent a lot more time talking to me once construction started, I’m not sure that 21 

helped our relationship a lot.  I may not have been as enthusiastic about all the changes as 22 

Gabriel wanted me to be.  Whatever it was, I could tell that Gabriel was starting to get more 23 

frustrated with me.  By the time that happened, March had rolled around and I was pretty sure 24 

Gabriel wasn’t going to get rid of me right before the new season began. 25 

It was around that time, March of 2016, that I remember Gabriel having the first run-in with 26 

Bailey Tourneau.  Like everyone else who worked on the Lake, I knew Bailey Tourneau, though 27 

not real well.  You have to understand, on Clarkson Lake, Tourneau’s Lakeside Lodge is king.  28 

No other place comes close in size or, really, prestige.  I don’t mean to be disloyal, but the Spa is 29 

small potatoes compared to the Lodge.  Everyone on the Lake pretty much understands that, and 30 

of course, so do the folks over at the Lodge.  We all try to get along and be good neighbors, but 31 

in the end, we’re all competing in the same business.  It wasn’t unusual for the Lodge to throw 32 

its weight around—we’d lost line-cooks and housekeepers to them more times than I could 33 

count, for example.  That sort of thing can breed resentment. 34 

Anyway, Bailey came over to the Spa one afternoon, hot as a pistol.  Bailey and Gabriel had 35 

lunch in the dining room and from what I could overhear, Bailey was pushing for us to drop the 36 

Tourneau name.  I couldn’t see that happening—we’d been Tourneau’s Spa since the doors 37 

opened—but I understood Bailey’s frustration.  Bailey kept saying, “This is causing confusion,” 38 

and of course that was exactly right.  The two places had the same name!  How could that not be 39 

confusing?  I knew firsthand people got confused, because I’d checked in more than one guest 40 
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who’d meant to come to the Lodge, wound up in our lobby, looked around, and changed their 1 

mind.  It didn’t happen a lot during the summer because people who booked at the Lodge wanted 2 

to be on the Lake.  In the winter, people didn’t care as much, and the truth of the matter is that 3 

our rooms were much nicer and didn’t cost any more.  I don’t know exactly how that argument 4 

in March ended up, but I can tell you that when Bailey left, Gabriel was still plenty upset.   5 

The 2016 season started out strong for us and things just kept going.  Some of the work Gabriel 6 

had done on marketing seemed to me to be paying off.  We were definitely seeing a younger, 7 

more urban crowd.  For the most part, they weren’t that interested in fishing, but every week or 8 

so, I’d help one line up a guide, usually for fly fishing on the Green River.  I saw pretty much the 9 

same scene again and again: thirty-somethings with brand new equipment who went out late and 10 

came back early, and only tried fishing once during their stay.  I’d try not roll my eyes, 11 

particularly when Gabriel told me “those are the guests that are going to fill our new lakeside 12 

cabins.” 13 

Gabriel and I got along well enough during that 2016 season when it came to operations, even 14 

though Gabriel was a lot more hands-on that year.  Where we had differences, they were 15 

differences about rehabbing the old Martin’s property.  I appreciated Gabriel talking to me about 16 

the “big picture,” and I tried to be patient, but eventually I felt like I had to say something.  One 17 

Tuesday night—technically my night off—Gabriel asked me to take a look at some new 18 

drawings.  I knew, because I’d been talking to some of the crew doing the work, that Gabriel had 19 

been tweaking the design and the plans all that summer.  That night, Gabriel told me that the 20 

changes were meant to “conform our lakeside presence to the existing environment,” or 21 

something like that.  Then Gabriel unrolled the drawings.  I couldn’t believe my eyes. 22 

The plans for the main building made it look like the Lodge’s little brother—baby brother, I 23 

guess, but the resemblance was plain:  the same log cabin exterior, of course, but also the same 24 

local stone chimney, the same wrap-around porch, the same color scheme, and to crown it off, 25 

practically the same sign.  “Gabriel, you can’t put a sign on the café that says ‘The Lakeside 26 

Lodge’!  What are you trying to do?”  Gabriel didn’t seem to understand, “What are you talking 27 

about, Lynn?”  I explained the café looked like a mini-copy of Tourneau’s Lakeside Lodge.  28 

Gabriel looked down at the drawings and said, “A copy?  I’d call it more of an homage.”  29 

“Boss,” I said, “I’m telling you that you’re going too far.  Everyone is going to see exactly what 30 

you’re doing.  Bailey is going to explode.”  Well, Gabriel didn’t like that too much.  We were 31 

done for the night. 32 

And, I figured, we were probably done for good.  The next day, I started sending out inquiries 33 

about possible new jobs.  I didn’t think Gabriel would want me for the 2017 season, but I wasn’t 34 

sure I wanted to be around anyway.  I didn’t try to hide anything.  I sent out email on my work 35 

account.  I knew Gabriel would find them, but I didn’t care.  My time on Clarkson Lake was 36 

about to be over.  Sure enough, a few days later, Gabriel sat me down in the office and 37 

confronted me about the emails.  We agreed that I’d leave after Labor Day.  We parted on good 38 

terms—Gabriel gave me a nice reference.  I’m sorry to see that this all caused a lawsuit, but not 39 

surprised.  Gabriel asked for it. 40 



23 

 

TOURNEAU’S LAKESIDE LODGE v. TOURNEAU SPA & RESORT, LLP 

 

SUMMARY OF THE DEPOSITION OF MORGAN PAUL 

 

The following is a summary of the deposition of Morgan Paul.  The deposition was taken on 

September 15, 2017, in the offices of the lawyers for Tourneau’s Lakeside Lodge. 

 

My name is Morgan Paul.  I work at Tourneau Spa & Resort, where I am Director of Water 1 

Recreation during the summer and an assistant manager the rest of the year.  I’ve lived on 2 

Clarkson Lake my whole life.  I graduated from the high school in Gaston, and I’ve nearly 3 

completed two semesters toward my Associate of Arts degree at New Dover Northern 4 

Community College, where I’m studying business and accounting. 5 

My life changed quite a bit, and for the better, in 2016.  A little over a year ago, I took my 6 

current job at Tourneau Spa.  Before that, I guess I’d been drifting through life.  During fishing 7 

season, I worked as a fishing guide for groups at the Lodge and some of the other smaller resorts 8 

on the Lake.  Most of that work came from the Lodge—they’re the largest operation on the 9 

Lake—but I wasn’t an employee at the Lodge.  Bailey Tourneau, the owner of the Lodge, hired 10 

me on an independent contractor basis, farming out guide work to me and half a dozen other 11 

guides on the Lake when guests wanted someone local to show them the best fishing spots.  The 12 

Lodge charged guests $200 a day for a guide, and we kept half of that—plus the tips, which is 13 

where the real money was.  I enjoyed the work, but it wasn’t real steady and I wasn’t going 14 

anywhere.   15 

My father worked at the Lodge for Bailey’s parents, Gene and Lois, for over 20 years.  Dad had 16 

a full-time job with the Lodge, working as a fishing guide, maintaining and repairing the Lodge’s 17 

boats, and doing general handy-man work.  When I was about eight or nine, he started taking me 18 

along on some of his day fishing trips.  Dad was a great teacher, very patient with me and even 19 

more patient with guests.  He didn’t just teach me how to fish, he taught me how to teach people 20 

to fish.  Somewhere in the back of my mind, I’d thought I would follow in Dad’s footsteps and 21 

work for the Lodge full-time.  That wasn’t in the cards, though.  When Bailey took over, things 22 

at the Lodge changed.  By the time Dad retired, he was the last full-time fishing guide at the 23 

Lodge.  Bailey didn’t replace him. 24 

By that time, of course, I’d become one of the Lodge’s regular guides.  Bailey sent me out with a 25 

lot of the younger guests, especially the ones that were new to fishing, and then started sending 26 

me out with some of the old-timers who’d always had Dad as their guide.  I like the work—I 27 

liked it a lot—but it wasn’t the same as having a full-time job.  I made ends meet by picking up 28 

part-time work around the Lake and, sometimes, during the off-season, taking a job in-town. 29 

My situation in the summer of 2016 was pretty much in line with that.  I had been working a 30 

couple of part-time jobs, helping out at a marina with boat repair during the day and bartending 31 

at night, and doing guide work as it came along.  I kept thinking I needed to make a change in 32 

my life, particularly since there was less guide work than usual that summer.  I really liked 33 
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working as a guide, but trying to hold down two other jobs so I could keep doing that work when 1 

it came along just didn’t make sense.  While all that was going on, I got a phone call from 2 

Gabriel Martez that changed my direction. 3 

I knew who Gabriel was—everyone on the Lake knows about everyone on the Lake—but I 4 

didn’t really know Gabriel.  Of course, I knew about the Spa and I had known Ann Dunstan, who 5 

used to be the owner.  Every now and again, Dad would get a guide job for the Spa.  It didn’t 6 

happen that often, because not many of their guests were there for the fishing.  Dad was always 7 

happy to take the job.  He said that the people were nice and tipped really well.  Lynn Franz, one 8 

of the managers at the Spa, had sent one or two guide jobs my way from the Spa, and that had 9 

been my experience, too. 10 

Anyway, the call from Gabriel came out of the blue.  I’d kept an eye on the construction over at 11 

the Spa, so I knew they’d have cabins on the water.  I had figured that they’d probably have 12 

more people fishing, but I had never thought that they’d be interested in hiring someone to work 13 

full-time.  Gabriel explained that the Spa was trying to reach out to younger, professional guests, 14 

people interested in fishing who had never had a chance to learn.  To do that, Gabriel told me, 15 

the Spa would need someone available full-time who’d be able to work with guests who were 16 

completely new to fishing.  Gabriel told me that several other owners on the Lake had said I’d be 17 

the best guide to do that.   18 

All that was kind of flattering, and I told Gabriel that I was interested.  In fact, if Gabriel had 19 

asked, I would have accepted the job on the spot.  Gabriel wanted to talk in person and wanted to 20 

show me the new construction at the Spa.  We met the next day, August 11, and Gabriel showed 21 

me all around.  I’d been at the Spa before, but I don’t think I’d really seen just how nice it was.  22 

And I certainly hadn’t seen any of the new construction up close.  Gabriel had really pulled out 23 

all the stops fixing up the old cabins at Martin’s.  Mr. Compton was a nice man and a neighbor 24 

on the Lake pretty much all my life, but there was no way around it:  he’d really let the place go.  25 

The cabins didn’t look all that much different from the outside, but inside they were nicer than 26 

any other place on the Lake I’d seen. 27 

After showing me around, Gabriel and I talked for almost two hours about the plans for the Spa 28 

and how I fit into those plans.  I was excited about the chance to have a steady job working and 29 

having guiding be a big part of that job.  I felt comfortable enough to tell Gabriel that I was also 30 

interested in learning more about “the hospitality industry”—which is what Gabriel called it.  I 31 

wasn’t sure how that would go over.  As it turned out, Gabriel was very interested in exactly that, 32 

“If you’re going to be here full-time, we’re going to need to find work for you to do in the off-33 

season.”  Gabriel explained that I wouldn’t be earning what I would be paid for when I was 34 

working as fishing guide during the season, but there would be an opportunity to learn the 35 

business and see what I could do.  Last off-season, I’d been working for pretty much minimum 36 

wage, so I was fine with that. 37 

I think Gabriel was a little surprised when I said I could start working pretty much immediately.  38 

I explained that I had three guide jobs lined up at the Lodge, and those were commitments I 39 

wanted to keep.  Other than that, I was free to start any time.  We agreed that I’d come on board 40 
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officially the last full week that month.  That way, I’d be available for the Labor Day weekend 1 

when Gabriel said there would be at least a couple of guests who’d be interested in hiring a guide 2 

for a half-day.   3 

I needed to let the folks at the Lodge know that I wouldn’t be available for jobs in the future.  4 

Other than the three guide jobs I had lined up, Gabriel said if I was working as an employee at 5 

the Spa, I needed to be working exclusively for the Spa.  I thought about just calling and talking 6 

to whoever was working at the desk, but that seemed like a bad way to handle things.  Instead, I 7 

drove over to the Lodge, found Bailey, and asked to talk. 8 

I told Bailey I had taken a full-time job with the Spa and that I wouldn’t be able to do guide work 9 

for the Lodge other than the three jobs that were already lined up.  I also said that I felt bad about 10 

leaving in the middle of the season.  Bailey was definitely surprised by my news.  To be honest, I 11 

think Bailey was also surprised when I said I only had three jobs waiting for me at the Lodge.  I 12 

said I’d be happy to work those jobs, but Bailey didn’t seem the least bit interested in that and 13 

basically told me not to bother.  When I thanked Bailey for the work I’d gotten from the Lodge.  14 

Bailey didn’t even look up.  “Right,” Bailey said, and our meeting was over.  I admit, that made 15 

me a little mad.  After all, in a way, I’d been working for the Lodge since I was a kid.  I thought I 16 

deserved something more from Bailey than “Right.” 17 

Well, that was that with the Lodge, or at least I thought so when I walked out the door.  I started 18 

working at the Spa and right away I felt like I was part of the team.  Gabriel and I got along 19 

great, and even Lynn, who was leaving at the end of the season, seemed glad I was there.  Before 20 

the season was over, I’d taken five or six parties of guests out fishing.  For the most part, it was 21 

just lake fishing, but there was one guest who wanted to try fly fishing.  I liked the guests, I liked 22 

the work, but most of all, I liked feeling appreciated. 23 

I also liked the fact that Gabriel seemed so interested in teaching me about other parts of the 24 

business.  When Gabriel offered to have me start taking some basic business classes at New 25 

Dover Northern, I jumped at the chance.  I’ve always done well at school, and I’ve been 26 

surprised how much I’ve enjoyed the classes—even accounting.  I obviously don’t have the 27 

education or experience that Lynn did, but I was able to help out with some of the basics around 28 

the office after the season ended in 2016.  This off-season, I ought to be able to do quite a bit 29 

more.  After a lot of years feeling like I was going nowhere, I finally feel like I’m moving ahead 30 

in life. 31 

One of the things I thought I could do to help at the Spa was get in touch with some of the people 32 

I’d worked with already as a guide.  There were several people who were fairly regular visitors 33 

to the Lake who made a point of asking me to work as their guide whenever they were here.  34 

There were also several people who’d only been here once or twice, but had been happy with the 35 

work I’d done when I’d been their guide.  I talked to Gabriel and we decided it would be fine for 36 

me to reach out to all these people and encourage them to try out the new cabins at the Lodge. 37 

And so that’s what I did.  It wasn’t hard for me to get in touch with guests who’d hired me as a 38 

fishing guide.  Pretty much everyone who hired me gave me their cell phone numbers so we 39 

could be in touch the day before they went out about when and where we were meeting, what 40 
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equipment they were missing, and that sort of thing.  When Gabriel gave the go ahead to get in 1 

touch with former guests, all I did was go back through the numbers on my phone and call 2 

people.  Most people were surprised to hear from me, but no one seemed upset that I’d called.  3 

All of them were glad to hear from me and glad to know where I was working.  I got emails from 4 

some of them, so I could send them our e-newsletter and a link to our website.  That’s all there 5 

was to it. 6 

I can’t believe that Bailey is now claiming I took secret information from the Lodge. There’s just 7 

no truth to that at all.  I know that some of the people, most of them probably, had stayed at the 8 

Lodge one time or another when they were here at the Lake.  Sooner or later, everyone who 9 

comes to the Lake to fish probably stays at the Lodge.  No one’s identity was secret.  I knew the 10 

people who had stayed at the Lodge because I’d worked with them.  I also know that some of the 11 

people I called came to the Spa to try out our fishing packages, and some of them had never 12 

stayed at the Spa before.  Maybe they came because I called them, maybe they didn’t, I don’t 13 

know. 14 

Like I said, I had cell numbers from everyone I called.  For guests from the Lodge, I mostly got 15 

those numbers from someone at the Lodge when I got hired to do guide work.  Sometimes, if I 16 

was over at the Lodge and I didn’t have the number, I’d check in at the front desk and get 17 

whoever was working to give me a number.  If there was no one at the front desk, I’d just pull 18 

the number off the guest record on the system.  It wasn’t hard:  the User ID never changed—The 19 

Lodge—and the password never changed—Tourneau.  I needed the number to do the work the 20 

Lodge had hired me to do.  21 
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The following emails were recovered from the systems of Tourneau’s Lakeside Lodge, 

Tourneau Spa & Resort, and Morgan Paul, and were produced in connection with the 

present arbitration. 

To: Gabriel@TourneauSpa.com 

From: B.Tourneau@LakesideLodge.com 

Sent: Thu 07/03/2015  11:46 p.m. 

Re: This Has Got to Stop!  

 

Gabriel, 

I just finished a frustrating day answering questions from idiots who could not figure out that we are 

running two separate businesses.  Tourneau’s Lakeside is the Tourneau lodge on the Lake and no one at 

your place has been named Tourneau since the 1990s.  It’s time to end this and the best way to do that 

is for you to stop using the name and use your own damn name.  I know I’m tired, but the time has 

come. 

Bailey 

 

 

To: B.Tourneau@LakesideLodge.com 

From: Gabriel@TourneauSpa.com 

Sent: Fri 07/04/2015   07:38 a.m. 

Re: This Has Got to Stop!  

 

Good morning, 

Bailey, I completely understand your frustration.  We had a guest just last week who showed up here, 

looking for the Lodge.  I really don’t think either of us needs to change our names—and I’m not sure it 

would help anyway.  We also had a guest who tried to check in, positive he was at the Pinetree Inn!  

How he made that mistake is beyond me. 

I hope your Fourth goes well. 

All the best, 

Gabriel 
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To: HRDirector@TheCapitol.com  

From: L.Franz@LakesideLodge.com 

Sent: Fri 08/05/2016   8:26 p.m. 

Re: Open Position  

 

Good evening, 

It is my understanding that The Capitol will have an opening for a management position in the near 

future.  I wanted write to express my interest in talking further with the hotel about this opening.  I have 

attached my current resume.  I would be happy to travel to Landonville to speak with your hiring team in 

person.  You may contact me at 555-402-8991. 

Yours, 

Lynn Franz 

 

To: Gabriel@TourneauSpa.com 

From: B.Tourneau@LakesideLodge.com 

Sent: Fri 02/24/2017   10:26 p.m. 

Re: You Gone Too Far! 

 

I took a boat tur of your new construction today and I couldnt believe what I saw.  I knew you dont 

respect the Lodge, but its hard to beleivde that even a person like youcould stoop so low.  TEAR DOWN 

YOUR COPY OF MY HOTEL!!! 

 

 

 

To: B.Tourneau@LakesideLodge.com 

From: Gabriel@TourneauSpa.com 

Sent: Sat 02/25/2017   07:14 a.m. 

Re: You Gone Too Far!  

 

Good morning, 

 

Bailey, I read your email this morning and could see that you were quite upset.  I am sorry that I have 

caused you distress, but I truly believe there is no reason for you to be concerned.  Our new building 

uses architectural motifs that are in common use around the Lake because we wanted our lakeshore 

presence to fit into the community.  The Lodge is a classic building and is quite handsome.  The fact that 

you see a similarity to our new building is a true compliment of our design and that gladdens me. 

 

Best wishes, 

Gabriel 
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The parties have stipulated that this letter was written by Donald Tourneau on or about 

March 12, 1987.  Mr. Tourneau was the principal owner and an operator of Tourneau’s 

Lakeside Lodge at the time he wrote this letter.  He is no longer living. 

Tourneau’s Lakeside Lodge 
Clarkson Lake, New Dover 

 
March 12, 1987 

 

Don and Ann Tourneau 

P.O. Box 121 

Gaston, New Dover 11503 

 

Dear Don and Ann, 

 

Congratulations and best wishes on your new venture.  By way of 

a “Spa warming” gift, I want to give you a litle present. Your 

brother and I have talked it over here at the Lodge and we all 

agree.  We want you to feel free to use the Tourneau name for 

your new business.  We know that there will be some confusion, 

at least at first, but you are family and it’s your name, too. 

 

Use it in good health and good prosperity as long as you like.  

You have our blessings and our every wish for success. 

 

Love, 

 

Dad 
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BEEKER & BEEKER, LLC 

October 31, 2017 

 

RE:  Tourneau’s Lakeside Lodge vs. Tourneau Spa & Resort, Ltd. 

 

To Whom It May Concern: 

 

Beeker & Beeker has been retained by Tourneau’s Lakeside Lodge to assess whether the trade 

dress and marketing used by Tourneau Spa & Resort has created consumer confusion resulting in 

loss of revenue for Tourneau’s Lakeside Lodge.  Beeker & Beeker is an international accounting 

and business consulting firm.  I have worked for the firm for the past eight years.  I am a partner 

in the firm and hold an M.B.A. from New Dover University. 

We reviewed the documents and records in this arbitration, as well as financial records and 

booking records from 2012 to 2017 from both parties.  We first attempted to determine whether 

there was any evidence of actual confusion on the part of individuals who had made bookings at 

Tourneau Spa in the past year.  A telephone survey of a random selection of forty Tourneau Spa 

guests from that period in time suggested that as many as eight may have believed they were 

booking at Tourneau’s Lakeside Lodge.  In my professional experience, this is a significant 

result.  Evidence of actual consumer confusion is extremely rare. 

We then conducted focus group tests with two types of consumers:  those who were generally 

familiar with the Clarkson Lake region and those who were not.  The results from both types of 

group tests confirmed that Tourneau Spa’s trade dress and use of the Tourneau name resulted in 

a likelihood of confusion among consumers.   

Tourneau Spa has adopted specific design features—what one participant termed “a log cabin 

vibe”—that are admittedly common to many businesses on Clarkson Lake.  In fact, one 

participant familiar with the Lake Clarkson area characterized the appearance of the new 

facilities at Tourneau Spa as “a good, old-fashioned Clarkson kind of resort.”  That appearance, 

coupled with the use of the Tourneau name creates a substantial likelihood that consumers will 

mistake the businesses for each other. 

This confusion works to the detriment of Tourneau’s Lakeside Lodge.  For many years, 

Tourneau Spa & Resort was a business that attracted a select group of customers, largely drawn 

to the business for reasons entirely unconnected with recreational fishing, the dominant feature 

attracting consumers to the Clarkson Lake region.  Tourneau’s Lakeside Lodge, in contrast, 

enjoys widespread name recognition throughout New Dover, even with consumers who have 

never visited the Clarkson Lake region.  When it entered competition for customers interested in 

recreational fishing, Tourneau Spa unfairly traded on the name recognition enjoyed by 

Tourneau’s Lakeside Lodge.  Tourneau Spa created and exploited a similarity between the two 

businesses in a way that caused a likelihood of confusion among consumers. 
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While many businesses in the Clarkson Lake region may have experienced declining revenues 

across the last several years, Tourneau’s Lakeside Lodge did not.  Since Tourneau Spa opened its 

new lakeshore units, however, Tourneau’s Lakeside Lodge has experienced a persistent and 

continuing decline in bookings.  During that same period in time, Tourneau Spa has experience 

an on-going increase in revenue.  We have used the average seasonal per unit rate at Tourneau’s 

Lakeside Lodge to calculate the amount of lost revenue and assumed that 50% of the decline in 

bookings is attributable to Tourneau Spa.  In our professional opinion, that assumption is 

reasonable and conservative.  On that basis, we calculate that Tourneau’s Lakeside Lodge has 

lost, to date, approximately $488,000 of revenue, in our professional opinion, as a direct result of 

the confusion created by Tourneau Spa. 

Sincerely, 

BEEKER & BEEKER 

Teesha A. Nelson  

Teesha A. Nelson  

Supervising Partner 
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ALLEN PATEL 

Consulting services 

 

October 31, 2017 

 

RE:  Tourneau’s Lakeside Lodge vs. Tourneau Spa & Resort, Ltd. 

 

To Whom It May Concern: 

 

I have been retained by Tourneau Spa & Resort to provide an opinion concerning the claimed 

losses of Tourneau’s Lakeside Lodge in this matter.  I hold a B.A. and M.A. in Economics from 

New Dover University.  From 2004 to 2015, I worked as an economic analyst for the New Dover 

Department of Economic Development, specializing in New Dover tourism and the New Dover 

hospitality industry.  At the end of 2015, I left to open my own consulting business.  I work with 

trade groups and business owners in the hospitality industry, principally in New Dover. 

 

I have reviewed the documents in this matter, and also made a close examination of the financial 

records and bookings from 2012 to 2017 for both parties in this matter.   As part of my work 

with the Department of Economic Development, I was asked to make an analysis of the general 

trends for hospitality businesses in the Clarkson Lake region in New Dover.   

 

It was my professional opinion in 2015 and is my opinion today that the tourism industry in the 

Clarkson Lake region is overly dependent on an aging demographic.  As a result, I forecast a 

general downturn in revenue for the industry in that region.  More particularly, I advised the 

Department and relevant trade groups that the industry as a whole needed to make greater efforts 

to reach a younger, more urban demographic in order for smaller businesses to remain viable and 

larger businesses to remain as profitable.  Simply put, most of the hospitality businesses in the 

region serve a customer base that is declining due to age. 

 

The downturn in bookings experienced by Tourneau’s Lakeside Lodge is an example of this 

phenomenon.  Tourneau’s Lakeside Lodge has failed to expand its customer base.  Its bookings 

and revenues will continue to decline until it does.   

 

I understand that Tourneau’s Lakeside Lodge has claimed that the appearance of the new 

facilities at Tourneau Spa & Resort have created consumer confusion that has damaged 

Tourneau’s Lakeside Lodge.  First, the appearance of the new facilities at Tourneau’s Spa & 

Resort are similar in many respects to the overall appearance of Tourneau’s Lakeside Lodge, but 

those similarities are shared by nearly all the business located on the shore of Clarkson Lake.  

Second, it is possible that some of Tourneau Spa’s customers believed they were booking at 

Tourneau’s Lakeside Lodge.  It is more likely, however, that Tourneau’s Lakeside Lodge 

customers have believed they were booking at Tourneau Spa.  Tourneau Spa & Resort has 

altered its marketing to reach a new demographic, less familiar with Clarkson Lake businesses.  
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That group of consumers is the group most likely to be confused by the similarities between the 

two businesses’ names and appearances.  In my opinion, little if any of the downturn in revenue 

experienced by Tourneau’s Lakeside Lodge is the result of consumer confusion. 

 

Sincerely, 

Allan Patel  
Allan Patel  
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LEGAL MEMORANDUM 

There are two New Dover statutes that are relevant to the claims in this arbitration.  The first, 

New Dov. Stat. § 320A.05, concerns misappropriation of trade secrets.  The statute creates a 

private right of action for misappropriation of a trade secret.  Subdivision 2 provides a definition 

of “misappropriation”: 

“Misappropriation” means:  

(a) the acquisition of a trade secret of another by a person who knows or should know 

that the trade secret was acquired by wrongful means; or 

(b) the use or disclosure of a trade secret of another without express or implied consent 

by a person who used wrongful means to acquire the trade secret. 

Subdivision 3 of the statute defines “trade secret”: 

“Trade secret” means any information that: 

(a) has independent economic value because it is not generally known or easily 

ascertainable to persons who would derive economic value from its use or disclosure; 

and 

(b) is the subject of reasonable efforts under the circumstances to maintain its secrecy. 

The second relevant statute is New Dov. Stat. § 320A.17, which concerns trade dress 

infringement.  That statute establishes a private right of action for infringement of trade dress 

provided that the party alleging infringement can demonstrate that their trade dress is distinctive 

and non-functional, and that the defendant used the trade dress “without the consent in a manner 

likely to cause confusion among ordinary consumers as to the source or affiliation of the service 

or goods.” 

 

There is little available New Dover case law with respect to either of these statutes.  The most 

recent New Dover case concerning misappropriation of trade secrets is Nodex Software, Inc. v. 

Current Paths, LLC (New Dov. App. Ct. 2008).  That case involved an allegation that an 

employee of the defendant had wrongfully obtained access to the plaintiff’s customer lead-list 

and used it to solicit business for the defendant company.  The court reversed summary judgment 

for defendant.  In so doing, the court noted, “We recognize that some jurisdictions have ruled 

that lists of potential customers or even lists of existing customers may not be entitled to trade 

secret protection.  Under New Dover law, however, a lead-list may be a trade secret so long as it 

is shown that the information in the list is not ‘generally known’ or ‘easily ascertainable’ from 

public sources.  See New Dov. § 320A.05, subd. 3(a).”  In response to the defendant’s argument 

that Nodex had failed to take reasonable measures to safeguard the secrecy of the lead-list, the 

court stated, “It is true that Nodex did not keep the lead-list under lock and key.  Nodex did keep 

the lead-list in a password-protected computer file, and that is this century’s equivalent of a 

locked file cabinet.” 
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In Whiskey Jack’s Saloons, Inc. v. Jake’s Whiskey Bar (New Dov. 2004), the plaintiff alleged 

that the defendant had wrongfully adopted the distinctive décor and appearance of its chain of 

“Old West style drinking establishments.”  The New Dover Supreme Court held that § 320A.17 

was broad enough to encompass the plaintiff’s claim.  “While trade dress is often associated with 

the packaging and design of a good, our statute can apply to almost any distinctive, non-

functional aspect of appearance, such as the general appearance of a business, its signage, or its 

interior furnishings and decorations.”  The court went on to uphold the jury verdict for the 

defendant, stating “here the evidence supports the jury’s verdict that the trade dress of the 

defendant’s establishment was likely to cause confusion, particularly given the similarity of the 

name of the defendant’s business.”   

 

New Dover recognizes the doctrine of laches.  In Forsyte v. Jenkins (New Dov. 1989), the New 

Dover Supreme Court stated, 

 

The elements of the defense of laches have been long-recognized in this jurisdiction.  A 

plaintiff is precluded from relief if there is (1) an unexplained delay for an unreasonable 

period of time in seeking relief, and (2) that delay has resulted in prejudice to the adverse 

party.  In this jurisdiction, a plaintiff who ‘sleeps on its right’ is barred from both 

equitable and legal relief. 
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Arbitration Agreement  

Between 

TOURNEAU’S LAKESIDE LODGE, Claimant,  

and   

TOURNEAU SPA & RESORT, LLP 

 

 

 

We, the undersigned parties, hereby agree that the dispute concerning use of the name 

“TOURNEAU” shall be submitted to the New Dover Arbitration Board and settled by final 

and binding arbitration in accordance with the rules of the American Bar Association, Law 

School Committee, Arbitration Competition Rules 2017–2018. We further agree that we will 

faithfully observe this agreement and the rules, that we will abide by and perform any award 

rendered by the arbitrator(s), and that a judgment on any award issued under this provision may 

be entered by any court of competent jurisdiction.   

 

 

Signed this 7th day of August, 2017,  

 

Bailey Tourneau 

TOURNEAU’S LAKESIDE LODGE,  

 

 

Gabriel Martez  

TOURNEAU SPA & RESORT, LLP 
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NEW DOVER ARBITRATION BOARD 

 

 

Name, address, and phone number for 

Claimant(s) 

 

Tourneau’s Lakeside Lodge 

14004 Lakeshore Road 

Gaston, New Dover 11503 

200.332.0041 

DEMAND FOR ARBITRATION FORM 

 

 

 

                                 

Record Number:   2017-456771 

                      

 

 

 

Name, address, and phone number for 

Respondent(s) 

 

Tourneau Spa & Resort, Ltd. 

325 North Shore Way 

Gaston, New Dover 11503 

200.335.7744 

 

 

                          

Filing Date: August 7, 2017 

 

 

RESPONDENT: A demand for arbitration has been filed with the New Dover Arbitration 

Board. Respondent has 30 days to file an answering statement or counter claim.  

 

Claimant states:  

 

1. Tourneau’s Lakeside Lodge (“Lodge”), a New Dover business, and Tourneau Spa & Resort, 

Ltd. (“Spa”), a New Dover corporation, agree to arbitrate this dispute by neutral binding 

arbitration. 

 

2. Lodge has operated a fishing resort on the shore of Clarkson Lake, New Dover, since some 

time in the 1940s, which has during the entirety of that time been operated by members of the 

Tourneau family.  Spa has operated an inn near Clarkson Lake since 1986.  Pursuant to 

permission granted from the then-owner of Lodge in 1987, Spa has used the “Tourneau” 

name provided Spa was owned by a Tourneau family member.   

 

3. In 2015, Spa was sold to Gabriel Martez.  Gabriel Martez is not related by blood or marriage 

to the Tourneau family operating the Lodge.  Sometime after Spa was sold, Bailey Tourneau, 

the present owner and operator of Lodge, gave notice to Spa to cease and desist from use of 

the Tourneau name.  To date, Spa has continued to use the Tourneau name without 

authorization. 
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4. Lodge makes use of a distinctive, non-functional trade dress for its physical facilities and the 

marketing of its business.  In 2017, without the consent of Lodge, Spa made changes in the 

appearance of its property and the marketing of its business, in a fashion confusingly similar 

to Lodge’s proprietary trade dress in violation of New Dov. Stat. § 320A.17.    

 

5. In 2016, Spa employed Morgan Paul, who had previously worked for Lodge.  As a result of 

this action, Spa gained access to Lodge trade secret information, in the form of customer 

lists, in violation of New Dov. Sat. § 320A.05.  Despite Lodge’s reasonable efforts to 

maintain the confidentiality of this information, Spa was able to misappropriate and use this 

information.     

 

6. As a result of Spa’s actions, as described above, Lodge suffered lost bookings and other 

damages in excess of $50,000.     

 

7. Lodge is entitled to recover damages in excess of $50,000, plus interest and costs, from Spa. 

 

8.   Lodge is entitled to a ruling that Spa must cease its infringement and use of the Lodge’s 

name and proprietary trade dress.       

 

Claimant's Oath of Authenticity: 

 

I, Bailey Tourneau, under penalty of perjury, certify that the facts supporting the Claim, the 

supporting Documents, and the Arbitration Agreement are accurate and correct. 

 

 

Claimant’s Signature:       Date: 08/07/2017 

 

/s/  Bailey Tourneau 

  Bailey Tourneau 

 Owner, Tourneau’s Lakeside Lodge 
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NEW DOVER ARBITRATION BOARD 

 

Claimant: 

 

Tourneau’s Lakeside Lodge 

14004 Lakeshore Road 

Gaston, New Dover 11503 

200.332.0041  

ANSWERING STATEMENT  

 

Respondent and Counter-Claimant: 

 

Tourneau Spa & Resort, Ltd. 

325 North Shore Way 

Gaston, New Dover 11503 

200.335.7744 

 

 

 

                                 

Record Number:    2017-456771

 _________________________ 

                        (As it  appears on Initial Claim) 

 

Respondent states:   

 

1. Tourneau Spa & Resort (“Tourneau Spa”) is a for-profit New Dover corporation engaged 

in the hospitality industry.  Gabriel Martez is the principal owner and operator of 

Tourneau Spa.  

 

2. Donald Tourneau, Jr. was one of the individuals who established Tourneau Spa.  Pursuant 

to written permission granted by his father in 1987, Donald Tourneau, Sr., then the owner 

and operator of Tourneau’s Lakeside Lodge (“the Lodge”), Tourneau Spa has used the 

Tourneau name to do business from 1987 to the present time.  Until sometime in or about 

2017, Tourneau Spa used the Tourneau name without objection. 

 

3. In 2016 and 2017, Tourneau Spa acquired and renovated property on the shore of 

Clarkson Lake.  Tourneau Spa reconditioned an existing log-cabin-type structure using 

design elements common to fishing resorts throughout America.  Tourneau Spa denies 

that the trade dress of this property is confusingly similar to the Lodge in a way that 

violates New Dov. Stat. § 320A.17. 

 

4. In August of 2016, Tourneau Spa employed Morgan Paul.  While Paul had worked from 

time to time as an independent contractor for the Lodge, Paul was not an employee of the 

Lodge, nor did Paul have an agreement not to compete with the Lodge.       

 

5. While working as a fishing guide for guests staying at resorts and inns located on 

Clarkson Lake, including the Lodge, Paul developed business relationships with these 

individual guests.  As a result of these business relationships, Paul had access to contact 
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information for some of these guests.  While employed with Tourneau Spa, Paul used this 

contact information to contact and solicit business from these individual guests.  

Tourneau Spa denies that it or Paul used confidential trade secrets of the Lodge.   

  

 

Respondent's Oath of Authenticity: 

 

I, Gabriel Martez, Chief Executive Officer of Tourneau Spa & Resort, Ltd., assert, under 

penalty of perjury, that the facts supporting this Answering Statement are accurate and correct. 

 

Respondent’s Signature:      Date: 09/08/2017 

 

/s/  Gabriel Martez  

 Gabriel Martez 

 CEO, Tourneau Spa & Resort, Ltd.   
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2017-18 Arbitration Competition Clarification Questions and Responses 

 

A. On the demand for arbitration form (page 39, number 6) the relief requested from the 

claimant is “excess of $50,000” however the expert report on page 31 notes that the 

Lodge has lost $488,000. Is this an error on the demand for arbitration form or are the 

claimants allowed to ask for the $488,000 when speaking to the members of the panel. 

 

Students are permitted to ask the panel for any amount damages they choose, 

having preserved their ability to ask for such damages by making a claim in excess 

of $50,000 in the complaint. 

 

B. Are the teams allowed to cite to the Restatements as they have in prior years? 

 

Yes. 

 

1. Is there going to be an opportunity to address preliminary matters before the competition 

begins? (i.e.: moving about the well of the courtroom, pre-marking exhibits, etc.) 

Advocates are free to address questions regarding preliminary matters to the Panel 

 

2. When Don Tourneau married Ann, did Ann take his name as Ann Tourneau? 

No, at all times relevant to the problem, her name was Ann Dunstan. 

 

3. When Don and Ann divorced, did Ann get ownership of the Spa in the divorce? 

Following the divorce, Ann Dunstan was the sole owner of the Spa. 

 

4. If Ann did not obtain ownership of the Spa in the divorce, did she acquire ownership at 

Don’s death? 

See response above 

 

5. p12, line 33 to 13, line 2: Are there any more details concerning the contract terms between 

Gabriel and Ann? The most specific thing we're worried about is how the 10% of the net 

revenues was supposed to be paid to Ann in order for her to forgive the rest of the mortgage. 

Before Ann died, was that supposed to be one lump sum payment at the end of 10 years, or 

paid to Ann annually based on each year's net revenues? 

There are no additional details. 

 

6. p20, line 36 to line 40: Will Gabriel be gender specific? I know that the rules say that they 

can all be played by either a male or female unless the problem says otherwise, but Lynn is 

the only one to refer to Gabriel as a "she." 

All witnesses appearing at the arbitration are gender neutral.  The word “she” at the end 

of p. 20, line 36 should be replaced with “Gabriel.” 
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7. p25 line 37: Morgan's deposition mentions "new cabins at the Lodge."  Should Lodge be Spa 

p25: On page 25, line 37, should the prompt read "the Spa" instead of the "the Lodge"?  /  

On p. 25, line 37, change “Lodge” to “Spa.” 

 

8. p26: Did Morgan obtain any phone numbers from the guest record system after being offered 

employment at the Spa? 

The record does not contain that information. 

 

9. p28: Should Lynn's email address be a Spa email address and not the Lodge?  P28: First 

email on page 28 should be LFranz@TourneauSpa.com since Lynn was an employee of the 

Spa, not the Lodge. /  /  

Please correct the address in the From line on the first e-mail on p. 28.  It should read 

“L.Franz@TourneauSpa.com.  

  

10. p30 to 33: Are the expert witnesses to be considered unavailable? 

Consistent with the instructions, the expert witnesses will not be testifying at the 

arbitration. 

 

11. Page 34-35 

p34 to 35: For trade dress case listed in the problem packet, is it supposed to read the court 

ruled against the defendant?   

p35: Page 35 states: “The New Dover Supreme Court held that § 320A.17 was broad enough 

to encompass the plaintiff’s claim…The court went on to uphold the jury verdict for the 

defendant, stating ‘here the evidence supports the jury’s verdict that the trade dress of the 

defendant’s establishment was likely to cause confusion, particularly given the similarity of 

the name of the defendant’s business.’” It appears that the sentence with the bolded 

“defendant” should be plaintiff instead Should the word defendant on line 8 be replaced with 

the word plaintiff? 

p35: In the case of Whiskey Jack Saloons, Inc. vs. Jake's Whiskey Bar, the last sentence of 

the paragraph reads, "The court went on to uphold the jury verdict for the defendant, ..."  

Should it not say, "The court went on to uphold the jury verdict for the plaintiff, ..."? 

p35: Page 35, shouldn't it read "The court went on to uphold the jury verdict for the plaintiff" 

not the defendant in the Whiskey Jack's case.  

p35: In the citation for Whiskey Jack's Saloon, it is stated: The court went on to uphold the 

jury verdict for the defendant, . . . Since trade dress was found likely to cause confusion as 

alleged by plaintiff in that case, should there be a correction to state that the court upheld the 

jury verdict for the plaintiff instead? 

In the case Whiskey Jack’s Saloons, Inc. v. Jake’s Whiskey Bar, the New Dover Supreme 

Court held that 320A.17 was broad enough to encompass the plaintiff’s claim, and the court 

upheld the jury’s belief that the defendant’s establishment was “likely to cause confusion.” 

However, the case states the Court upheld the jury verdict for the defendant (although 
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previously stating the Court agreed with the Plaintiff's claims). This seems counterintuitive 

because the case initially appears to be in favor of Plaintiff's confusion claims, however the 

final holding states that the Court & jury found in favor of the Defendant.   

The last sentence of the first paragraph on p. 35 should begin, “The court went on to 

uphold the jury verdict for the plaintiff…” 

 

12. p35 to 41: The Arbitration Agreement states that the "... parties, hereby agree that the dispute 

concerning the use of the name "Tourneau" name shall be submitted to the New Dover 

Arbitration Board ..." However, the Demand and Answer both raise issues concerning trade 

dress and trade secrets. Can we presume that all three issues are properly before the panel?   

 p37: First line of the Arbitration Agreement limits the dispute to "use of the name 

TOURNEAU," but case law, claim, and answer include more than that (trade dress as to the 

look of the Spa, misappropriation of trade secrets).  Is the claim to be limited just to use of 

the name? 

All issues are all properly before the panel.  

 


