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UNITED STATES COURT OF APPEALS 

FOR THE THIRTEENTH JUDICIAL CIRCUIT 

 

Stephen Marshall et al,     

 Plaintiffs-Appellants,              

 

vs.          No. 18-2323 

         

Winston Tyler and Brett Jones,      

 Defendants-Appellees.     

 

Before the Honorable Rose, Pearson, and Harding:  

 

The Honorable. Judge Pearson delivered the opinion of the Court, which was joined by Judge 

Harding. Judge Rose filed a dissenting opinion.  

 

(Pearson, J.) 

 

 This is an appeal from the district court’s grant of summary judgment for Defendants in a 

class action, filed under 28 U.S.C. §§ 2201–2202 and 42 U.S.C. § 1983, challenging the use of 

solitary confinement at Carson State Prison under the Eighth Amendment, as applied to the states 

through the Fourteenth Amendment, and seeking declaratory and injunctive relief.  

 The grant of summary judgment below rested on the district court’s answers to two legal 

questions, both of which the class members challenge on appeal: 

 

1. Can the social isolation and deprivation of environmental stimuli inherent in solitary 

confinement, without evidence of other deprivations, constitute cruel-and-unusual 

punishment when that solitary confinement continues over a prolonged period?   

 

2. Does the routine, non-emergency use of solitary confinement on adolescents who have 

been tried and convicted as adults constitute cruel-and-unusual punishment?  

 

To both questions, the district court answered, “no.” We agree. Because the claims of the 

class members rest on constitutional theories that are not viable, their requests for declaratory 

and injunctive relief fail as a matter of law, and we affirm the grant of summary judgment.  
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BACKGROUND 

 

 Inmates at Carson State Prison filed this class-action lawsuit, seeking declaratory and 

injunctive relief only. The class consists of all inmates who have been assigned to or are eligible 

for future assignment to the Segregated Housing Unit (“SHU”) at Carson State Prison. Stephen 

Marshall, an inmate in the SHU at Carson State Prison, is the class representative. There is also a 

subclass of all inmates between 15 and 17 years old housed at Carson State Prison who have 

been assigned to or are eligible for future assignment to the SHU.1 Defendants, Winston Taylor 

and Brett Jones, are officials with the Carson State Department of Corrections (“DOC”), and 

they were sued in their official capacities only.2 

 The material facts, for the most part, are undisputed. To the extent there is any conflict in 

the evidence, we present it in the light most favorable to the class members, as the non-moving 

parties.  

Carson State Prison and the SHU  

 

 Carson State Prison (“Prison”) is a 600-bed correctional facility located in Carson City, 

Carson. It houses convicted individuals serving prison sentences. The primary function of the 

Prison is to house adult inmates. However, it also houses a small population of inmates who are 

under 18 years old, but who were tried and convicted as adults.  

 The majority of cell space at Carson State Prison is for inmates in the general population. 

Inmates in the general population generally live in cells with between 2 and 4 beds, though there 

are a small number of single-bed rooms in the general population. Inmates in the general 

population have routine access to television, reading materials, a commissary, a law library, 

                                                           
1 Defendants concede that class certification was appropriate.  
2 Defendants do not dispute that they would be the proper parties here for the purpose of injunctive 

relief. Because the plaintiffs do not seek damages, qualified immunity is not an issue in this suit.  
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telephones, recreation, and religious services. Many also have opportunity to find employment 

within the Prison. Most general-population inmates are allowed two contact visits each week.  

 While the majority of inmates at any one time are in the general population, the Prison 

also has a large unit—the SHU—dedicated to housing inmates in an environment that 

emphasizes separation, restricted movement, and limited direct access to staff members and other 

inmates.  

 An inmate on the SHU lives alone in a concrete cell of around 60 square feet, which 

contains only a bed, a metal sink, and a toilet. By design, the SHU increases isolation and 

decreases environmental stimulation. The walls on each side of an SHU cell are concrete. There 

is one small window in each cell, but it is positioned high enough that, while it lets in some 

natural light, prisoners cannot easily see out through it. Each cell has a small metal slot that 

serves as a delivery mechanism for food, medicine, and other supplies. No television is allowed, 

and access to reading materials is severely limited. There is a light in each cell that stays on 24 

hours a day, though it does dim in the evening and overnight.  

 The SHU was designed to prevent inmates from communicating between cells. While 

inmates can hear other inmates scream, conversations are impossible. Telephone access and 

visitation are strictly limited and contact visitation is forbidden. Meals are eaten alone in the cell.  

Although the inmates in the SHU are closely watched, even their interactions with guards 

and prison staff are minimized. Guards monitor the inmates from a distant, centrally located, 

glass-encased room with security cameras and intercoms. Inmates in the SHU are denied access 

to all work, rehabilitation, recreational, and other activities and programs. Any services provided 

are usually delivered through a small portal at their cell front, including mental health services. 

 Most days, an SHU inmate will stay in this concrete cell at least 23 hours. Each weekday, 
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inmates are allowed one hour of exercise. Depending on the weather, this will take place either in 

a small fenced in concrete area outside or in a small room on the cell block, not much different 

from the cell itself but with windows allowing in natural light. Three days a week, inmates can 

shower before returning to their cells. Even during this one hour of out-of-cell time, the inmates 

are kept apart from one another. On weekends and holidays, inmates often stay in the cell 

without leaving for a full 24 hours.  

 There are two paths to placement in the SHU: disciplinary and administrative. 

Disciplinary placements in the SHU are made in response to specific rule violations that occur 

during incarceration. Any time an inmate violates a prison rule, a disciplinary hearing is 

scheduled. A prisoner may choose to waive the hearing in hopes of obtaining a lighter 

punishment or may choose to participate in the hearing. If a violation is found (or the inmate 

waives the hearing), a DOC official will determine the inmate’s punishment. Except for trivial 

infractions, this punishment is likely to include at least a short stay in the SHU. Serious 

violations, of course, can result in much longer stays in the SHU.  

 Defendants acknowledge that the same disciplinary policies apply to inmates whether 

they are over or under 18 years old. Youth is not a factor in determining the punishment; an 

adolescent inmate is equally likely to be sentenced to solitary confinement (and for the same 

length of time) as an adult inmate. Statistical data produced during discovery shows that, in fact, 

adolescent inmates are sentenced to SHU for disciplinary violations at a higher rather than adult 

inmates. The same data also shows that adolescents are often placed into the SHU for minor 

infractions, such as talking back to a guard or failing to get into line when told to do so. 

Disciplinary placements for such minor infractions, however, may last only 24 or 48 hours.  

 Disciplinary placement to SHU always has a fixed start and end date. Once the 
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disciplinary term of confinement at the SHU has ended, the inmate is returned to the general 

population unless there has been a determination that the inmate is appropriate for placement in 

the SHU through the other placement mechanism: administrative segregation.  

Administrative segregation is a process in which DOC officials select inmates for 

assignment to the SHU not as a punishment for a specific in-prison rule violation but rather 

because of administrative concerns. Most commonly, an administrative concern is some form of 

a judgment that removing the inmate from the general population will promote the orderly and 

safe operation of Carson State Prison. Inmates may be administratively placed in the SHU 

because of suspected gang affiliation or based on DOC’s judgment that the inmates pose a threat 

to other inmates or staff if left in the general population. Occasionally an inmate is placed in the 

SHU not because that inmate poses a threat but because that inmate is particularly vulnerable to 

harm if left in the general population. Defendants acknowledge that that the SHU is also 

frequently used to address logistical concerns—such as holding inmates pending disciplinary 

hearings or to in between transfers—though logistical placements are, on average, relatively 

short.  

 Although designated as non-punitive, the conditions for a prisoner placed in the SHU for 

administrative reasons are essentially identical to those for a prisoner in for disciplinary reasons. 

One major difference is that, while disciplinary placement comes with a fixed timetable, 

administrative segregation does not come with a fixed end date. An inmate administratively 

placed in the SHU remains there until DOC officials determine that the administrative concerns 

that led to placement no longer require that placement.  

All SHU placements are reviewed by a team of DOC officials on a quarterly basis. There 

is no hearing as part of that standard review, but there is a meeting at which all files and 
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placements are reviewed. Inmates in the SHU are required to request one hearing each year to 

determine whether their placement is appropriate. At the same yearly interval, inmates are 

entitled to, upon request, receive a written explanation for the basis for their continued placement 

in the SHU. DOC officials have discretion to review administrative placements at any time, and 

Defendants offer uncontroverted evidence that administratively placed inmates are sometimes 

removed from the SHU after only days or weeks if the DOC officials believe SHU placement is 

no longer justified by administrative concerns.  

Defendants acknowledge that, once an inmate has been placed in SHU because of 

concerns that the inmate poses a threat to other inmates or staff if left in the general population, 

the placement can be continued each quarter even without evidence of ongoing behavioral 

problems. Defendants acknowledge that even an entire quarter of good behavior in the SHU 

would not necessarily result in a reassignment. Instead, the inquiry is whether there is ongoing 

administrative justification for the placement.  

The class members argue that the effect of this process is, effectively, indefinite 

placements in the SHU. While we believe the undisputed facts about the procedures available to 

the inmates foreclose any inference that the placement is indefinite, there is no doubt that the 

result is long-term placements in the SHU. Many of the inmates currently in the SHU for 

administrative reasons have been there for well over a year, and some have been there as long as 

8, 10, or even 12 years. Carson State Prison’s policy does not prohibit releasing prisoners 

directly from the SHU, and some prisoners will stay in the SHU until their release date.  

 Defendants presented evidence that these long-term placements are necessary to ensure 

safety and order for all prisoners and staff. Defendants introduced both lay and expert testimony 

about the difficult of running a prison involving multiple gangs and the risks posed by allowing 
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particularly dangerous individuals to have freedom of movement, even around the controlled 

environment of the prison. Defendants also presented testimony and empirical data showing that 

the way that Carson State Prison operates the SHU is consistent with the operation of many 

similar prisons around the country. 

Overview of Claims and Proceedings Below 

 

 The class members filed the Complaint in this action alleging that Carson State Prison’s 

use of the SHU violates the Eighth Amendment and are seeking declaratory and injunctive relief. 

The proceedings below focused on two issues: (1) the class members’ challenge to Carson State 

Prison’s policy of detaining inmates in the SHU for prolonged (and often indefinite) periods; and 

(2) the subclass members’ challenge to using solitary confinement on adolescents.  

 On the first issue, the class members did not allege that solitary confinement is per se 

unconstitutional, but instead argued that prolonged solitary confinement constitutes cruel and 

unusual punishment. The class members urged the district court to find that use of solitary 

confinement under the conditions in the SHU for 60 days or longer violates the Eighth 

Amendment. The class members argued that, under this standard, injunctive relief is warranted 

because of (a) Carson State Prisons’ policy of routinely making administrative placements in the 

SHU with no review for 90 days; and (b) empirical data showing that inmates frequently remain 

in the SHU for years.  

To support their argument that placement in the SHU for over 60 days constitutes cruel-

and-unusual punishment, the class members presented evidence that conditions in the SHU leave 

inmates placed there almost totally deprived of human interaction and environmental stimulation. 

The class members conceded that they are not arguing that placement in the SHU results in 

deprivation of food, shelter, water, sanitation, or exercise. However, they claim that the isolation 
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and stimulation deprivation themselves are unconstitutional because they cause inmates to 

endure mental anguish, psychological harm, and injury to their human dignity. In support of this 

claim, the class members presented extensive expert testimony about the psychologically 

harmful effects of long-term solitary confinement. Included among this expert testimony is 

evidence that individuals subject to prolonged solitary confinement show significant changes in 

brain activity and isolation is one of the key correlates for reports of illness, self-mutilation, and 

jail suicides 

 On the second issue, the subclass of inmates under the age of 18 alleged that Carson State 

Prison’s routine practice of using solitary confinement on adolescents—when not required by 

short-term emergency circumstances—violates the Eighth Amendment. The subclass members 

argued that, because adolescents are especially susceptible to the harmful effects of isolation and 

stimuli deprivation, even shorter periods of solitary confinement create an unacceptable risk of 

significant harm, violating the Eighth Amendment. In addition to the above-described testimony 

about the general effects of solitary confinement, the evidence offered by the subclass included 

expert testimony that adolescence is a crucial period of brain plasticity during which circuitry 

and behavioral patterns form. Because of the unique developmental state of the adolescent brain, 

extreme isolation creates a likelihood of serious psychological effects, which are likely to be 

chronic and irreversible. Consequences of the solitary confinement of youth include increased 

risks of suicide and self-harm 

After initial discovery, Defendants moved for summary judgment, arguing that the 

evidence created no question of material fact on the Eighth Amendment claims because isolation 

and lack of environmental stimulation—even if prolonged or used on adolescents —do not 

violate the Eighth Amendment. In support of their motion, Defendants also submitted evidence 
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of the difficulties of maintaining inmate and staff safety in a prison and the importance of the 

SHU to maintaining an orderly and safe prison environment. 

The district court granted Defendants’ summary judgment motion on the claims of the 

class members and the claims of the subclass members. Because the class members’ challenge 

focuses squarely on the isolation and stimulation deprivation inherent in the use of solitary 

confinement, we now must confront what limits the Eighth Amendments places on its use. 

ANALYSIS 

 

 We review the district court’s grant of Defendants’ summary judgment motion de novo.  

We review the pleadings and record on appeal to determine whether genuine issues of disputed 

material facts exist, prohibiting summary judgment resolution as a matter of law. As a 

preliminary consideration, we view the evidence in the light most favorable to the class members 

as the nonmoving parties. 

Because the class members have neither alleged not presented evidence that Carson State 

Prison has deprived them of food, water, shelter, sanitation, or exercise, this case squarely 

presents the issue of whether social isolation and lack of environmental stimulation can 

constitute cruel and unusual punishment under the Eighth Amendment, either when used over a 

prolonged period of time or when used on inmate under the age of 18. For the reasons below, we 

hold that the inherent features of solitary confinement do not trigger the protections of the Eighth 

Amendment.  

I. Social isolation and lack of environmental stimulation, even if prolonged, do not 

raise Eighth Amendment concerns. 

 

We turn first to the class members’ argument that social isolation and lack of 

environmental stimulation, if imposed over a long period of months or even years, constitutes 

cruel and unusual punishment. We hold it does not. Even inferring that the conditions at the 
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SHU, in fact, result in significant isolation and deprive inmates of most if not all environmental 

stimulation, this does not raise an Eighth Amendment claim.  

The Eighth Amendment prohibits the imposition of punishment that is both cruel and 

unusual. “An Eighth Amendment claim has both an objective component—whether the 

deprivation is sufficiently serious—and a subjective component—whether the official acted with 

a sufficiently culpable state of mind.” Perkins v. Kan. Dep’t of Corr., 165 F.3d 803, 809 (10th 

Cir. 1999). 

We turn first to the objective component. An Eighth Amendment claim based on 

conditions of confinement depends on a showing that those conditions put the inmate at 

substantial risk of serious harm. Farmer v. Brennan, 511 U.S. 825, 837 (1994). In assessing 

whether conditions of confinement create a substantial risk of serious harm, the United States 

Supreme Court precedent requires us to look at whether the conditions cause deprivation of a 

basic human need. Id.  We agree with the district court that the class members have failed, as a 

matter of law, to show that placement in the SHU results in deprivation of any basic human need.  

The only deprivation that the class members rely on is their deprivation of social contact 

and environmental stimulation. The question, then, is whether social interaction and 

environmental stimulation are basic human needs. We conclude they are not. In other words, 

“the isolation inherent in administrative segregation or maximum custody is not itself 

constitutionally objectionable.” In re Long Term Admin. Segregation of Inmates Designated as 

Five Percenters, 174 F.3d 464, 472 (4th Cir. 1999). Several of our sister circuits have reached 

the same conclusion, holding that isolation and lack of stimulation cannot constitute cruel and 

unusual punishment, even if they continue over an indefinite period of time, at least when there 

are no accompanying conditions that create a risk of physical harm. Bono v. Saxbe, 620 F.2d 
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609, 614 (7th Cir. 1980); In re Long Term Admin. Segregation, 174 F.3d at 471–72. 

In addition to concluding that isolation and lack of environmental stimulation is not a 

serious enough deprivation to trigger the Eighth Amendment, we also agree with the district 

court’s conclusion that psychological harm is not cognizable under the Eighth Amendment, at 

least in conditions-of-confinement cases.  In urging us to find that conditions that create a risk of 

psychological harm are sufficient to trigger Eighth Amendment protection, the class members 

argue that the prevailing trend among recent cases is to recognize that psychological harm caused 

by solitary confinement triggers Eighth Amendment protection. The class members also 

emphasize the emergence of new evidence both about the effects of solitary confinement on the 

psyche and about the importance of psychological wellbeing to overall health.  

We disagree with the class members’ interpretation of the recent case law. Although there 

have been several conditions-of-confinement cases arising in the setting of solitary confinement, 

the majority of these cases have involved some identifiable deprivation beyond isolation and lack 

of environmental stimulation. Many of the cases, for example, involve claims that inmates are 

entitled to a minimal amount of exercise or have been deprived of sanitary living conditions. The 

class members here concede that their claim arises only from isolation and lack of environmental 

stimulation. While the decisions that class members identify may have arisen in the context of 

solitary confinement, they do not constitutionalize the psychological effects of social isolation 

and stimuli deprivation. When the only alleged deprivation is lack of social and environmental 

stimulation, courts have found that deprivations of 10 years and longer are constitutionally 

permissible.  See, e.g., Isby v. Brown, 856 F.3d 508, 512 (7th Cir. 2017). 

There is another reason we decline to hold that the Eighth Amendment conditions-of-

confinement analysis includes psychological health: When analyzing claims that a specific 
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condition of confinement has caused psychological deterioration, it is simply too difficult to 

separate out causes and effects. After all, the inherent nature of imprisonment is likely to cause 

psychic distress. See In re Long Term Admin., 174 F.3d at 472 (holding “[d]epression and 

anxiety are unfortunate concomitants of incarceration”).  By contrast, in cases of physical health, 

the process for drawing a link between a specific condition and its physical consequences is 

fairly straightforward. Lack of water, for example, will inevitably lead to certain physiological 

effects. A decision that a conditions-of-confinement analysis will apply any time an inmate 

claims that some aspect of imprisonment causes psychic distress, on the other hand, will 

repeatedly lead us back to the place of examining features that are simply inherent in the nature 

of imprisonment.  

Our holding is bolstered by our concerns that expanding the scope of Eighth Amendment 

protection would have the effect of disturbing settled precedent regarding the discretion that 

prison administrators have to control the conditions inside prison. Expanding the definitions of 

“basic human need” and “serious harm” to include psychological deprivations would disrupt the 

basic framework governing prison administration, first set out in Turner v. Safley, 482 U.S. 78, 

84–85 (1987).  Turner is the framework that governs inmate claims that conditions of 

imprisonment have violated their constitutional rights. Turner creates a deferential framework 

that recognizes both the difficulties of prison administration and the reality that conviction and 

imprisonment necessarily result in some relinquishment of constitutional rights. The dissent 

points out that the Supreme Court has found that Turner does not apply to Eighth Amendment 

claims. While that is true, that is exactly why we must be cautious about expanding the coverage 

of the Eighth Amendment. The Supreme Court’s decision that Turner does not apply to Eighth 

Amendment claims was made based on the premise that the Eighth Amendment conditions-of-
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confinement only covers deprivations that cause serious risk to inmates’ physical health. 

Expanding the conception of human needs to include things that may support psychological 

health would carve out expansive and unsustainable exceptions to the deference properly 

afforded to prison administrators under Turner. 

The Eighth Amendment analysis that the class members urge leaves no room for 

appropriate consideration of the legitimate penal interests that Defendants urge require use of 

long-term placement of inmates in the SHU. Defendants submit evidence showing that the 

Carson State DOC has used its professional judgment in determining that long-term use of the 

SHU serves the goals of protecting the safety of inmates and staff at Carson State Prison. The 

considered judgment of the DOC is entitled to deference. 

Because the Eighth Amendment requires us to look at prevailing standards of decency, 

we note that the Carson State DOC is not alone in having decided that long-term use of solitary 

confinement serves penological interest. Over the past few decades, the American penal system 

had developed based on the presumption that prolonged uses of segregation of certain prisoners 

from the general population—whether for disciplinary or administrative reasons—is a reasonable 

and permissible solution to some of the thorniest challenges facing prison administrators. Indeed, 

a new class of institutions—called supermax facilities—has emerged for the sole purpose of 

housing prisoners in long-term isolation. The practical consequences of creating Eighth 

Amendment barriers to use of isolation and lack of environmental stimulation would be 

sweeping and, in our view, would be untenable. The widespread increase in reliance on long-

term administrative segregation in American prisons over the past couple of decades undermines 

the class members’ argument that evolving notions of decency make long-term isolation and 

environmental deprivation untenable.  
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We also reject the class members’ arguments the prolonged use of solitary confinement at 

Carson State Prison violates the Eighth Amendment because inmates are placed in the SHU for 

reasons that are not directly tied to an imminent threat and because inmates are left in the SHU 

even when there are no ongoing behavioral indicia justifying the placement. These 

considerations are irrelevant to the Eighth Amendment analysis. If they are governed by the 

Constitution, all fall within the realm of due process. Carson State Prison has a system in place to 

regularly review placement of inmates into the SHU. If the class members had concerns about 

the mechanisms that Carson State Prison uses to determine who is assigned to solitary 

confinement, those should have been raised in a due-process claim.3  

But even if these factors were theoretically relevant to the Eighth Amendment analysis, 

we would reject the class members’ argument that Carson State Prison’s policy of continuing to 

assign prisoners to the SHU even without ongoing behavioral indicia of disruption undermines 

the penal justifications for its use of solitary confinement. The reality is the entire purpose of 

solitary confinement is to prevent opportunities for further violations. “Good behavior” in 

solitary confinement is no evidence that continued solitary confinement is not appropriate. Both 

jurisprudence and practical considerations require us to defer to the judgment of the prison 

administrators in determining which inmates should be placed in solitary confinement, subject of 

course to any procedural protections that may be required.  

Neither the class nor the dissent offer concrete alternative ways for Carson State Prison to 

address the legitimate penological needs that prompted its use of the SHU. We decline to create a 

                                                           
3 Because the class has not brought a procedural-due-process claim challenging the adequacy of 

those procedures, we decline to determine whether assignment to the SHU creates a liberty 

interest entitling assignees to due process of law. See Sandin v. Conner, 515 U.S. 472, 482 

(1995). But, whether or not it does, the Eighth Amendment is clearly not the appropriate avenue 

to raise questions about that assignment process.  
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constitutional rule that would make the already difficult task of operating a prison even more 

difficult and even more dangerous.  

II. The Eighth Amendment does not prohibit use of solitary confinement on adolescent 

offenders who have been tried and convicted as adults.  

 

We now turn to the argument of the subclass. While the arguments of the class members 

focus on duration, the subclass urges that the unique characteristics of inmates under the age of 

18 years old make imposition of even short-term solitary confinement cruel-and-unusual 

punishment. They argue that the constitution draws a bright line between how the Eighth 

Amendment applies to those under 18 years old. For the reasons explained below, we reject this 

argument.  

In addressing the arguments of the class members about duration, we explained that no 

length of solitary confinement can (without more) sustain an Eighth Amendment claim because 

neither isolation nor deprivation of environmental stimulants rises to the level of a deprivation of 

one of “the minimal civilized measure of life's necessities,” Rhodes v. Chapman, 452 U.S. 337, 

347 (1981), such as “adequate food, clothing, shelter, . . . medical care, and . . . safety.” Farmer, 

511 U.S. at 832. These principles apply with equal force to claims of inmates who happen to be 

under the age of 18.  

 The subclass urges that the criminal law treats adolescents as fundamentally different 

than adults, particularly with regard to punishment. While we acknowledge that the Supreme 

Court has treated adolescents differently in discrete areas, we conclude that this logic does not 

justify applying different conditions-of-confinement standards for those under 18 who are 

housed at adult correctional facilities.  

 The cases that the subclass members rely on are distinguishable and do not support a 

bright-line rule requiring different conditions of confinement based on the age of the inmate. 
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These decisions have turned on difference in culpability insofar as that informs whether a 

particular class of punishment can ever be constitutionally applied.  Montgomery v. Louisiana, 

136 S. Ct. 718, 732 (2016) (mandatory life without parole for adolescents violates Eighth 

Amendment); Roper v. Simmons, 543 U.S. 551 (2005).  Because adolescents inherently have 

lesser culpability for committing crimes, the Supreme Court has concluded that the most severe 

forms of punishment cannot be constitutionally applied to adolescents. This focus on inherently 

different degrees of culpability simply does not translate to the conditions-of-confinement 

context in which the inquiry focuses on basic human needs and substantial risks of serious harm, 

not concepts of proportionality.  See Hughes v. Judd, 108 F. Supp. 3d 1167, 1182 (M.D. Fla. 

2015). 

 Moreover, we are not convinced by the subclass’s argument that emerging notions of 

decency prohibit use of solitary confinement on all inmates under the age of 18. Instead, we 

believe that the prevailing practice now does allow for the use of solitary confinement and that it 

is the subclass members who would ask us to use judicial fiat to radically transform the 

prevailing standards of prison administration. The subclass members’ position—which would 

eliminate all solitary confinement of inmates under 18 years regardless of duration confinement 

except in emergency circumstances—would cause a seismic shift in prison operations and a 

significant invasion by the federal judiciary into state-managed prisons.  

While the subclass members points to several recent lower-court decisions that they claim 

support their argument that solitary confinement of adolescents is cruel and unusual punishment, 

most of these decisions involve juvenile-detention facilities, not adolescents who have been tried 

and convicted as adults who were being held in adult correctional facilities. While not reaching 

the issue, we note that the analysis regarding solitary confinement may be different in a juvenile 
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facility where residents have not been formally convicted of any crime. The subclass points to 

the works of many commentators who believe that the best approach to the incarceration of all 

adolescents, whether tried as adults or not, is to focus on rehabilitation. Perhaps this is the best 

approach, but our task is not to determine the best penological approach. Instead, we decide only 

what the Constitution requires, leaving all other matters to the administrators charged with 

running the prisons and the legislature that has the ultimate power to set policy in this area.  We 

also note that the penological interests may be different because adolescents tried and convicted 

as adults are far more likely to be repeat offenders who have committed serious crimes and who 

pose a greater danger to others if left in the general population.  

Nor do we accept the subclass’s invitation to look to international norms to determine 

how the Eighth Amendment applies within the prisons of the State of Carson. While the Supreme 

Court looked to international norms when considering whether imposition of the death penalty 

on adolescents constituted cruel and unusual punishment, the calculus is entirely different when 

the question is about conditions of confinement. Prison operation is a fundamentally local 

endeavor that depends on the specific inmate population, the available resources, and other local 

factors. 

Fundamentally missing from the subclass members’ account is any coherent account of 

how the bright-line rule that they urge squares with the deference that we must afford prison 

administrators who make difficult decisions about how to manage prison operations. “On issues 

of prison management and placement of inmates, courts owe prison officials considerable 

deference.” Silverstein v. Fed. Bureau of Prisons, 704 F. Supp. 2d 1077, 1095 (D. Colo. 2010). 

Nor do the subclass members come forward with any practical alternative for how states should 

manage these penological objectives without using solitary confinement. It is hard to blame the 
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subclass members for not coming forward with a compelling proposal. After all, these are 

fraught questions. But that difficulty is precisely why we defer to on-the-ground prison 

administrators with the expertise and experience to handle these concerns appropriately.  

Restricting use of solitary confinement of adolescents would also have another 

undesirable effect: it would leave prison administrators with one less tool to protect adolescents 

from potential threats they face in the adult general population. While class members object 

vociferously to this justification for placement in SHU, Carson State Prison is hardly alone is 

using segregated housing for this purpose:  

For youth held in adult facilities, solitary confinement is often used to protect 

them from physical or sexual abuse by adults. Despite the prevalence of youth 

under the age of 18 in adult facilities in the United States, most adult 

correctional systems offer few alternatives to solitary confinement as a means 

of protecting youth.  

Amy Fettig, The Movement to Stop Youth Solitary Confinement: Drivers of Success & 

Remaining Challenges, 62 S.D. L. Rev. 776, 779 (2017).  We may wish that other options were 

available to address this concern, but our job is not to sit as a policy-making body for state 

prisons. Both separation-of-powers and federalism concerns limit our role. Our only focus in on 

whether the choice that Defendants made in balancing competing concerns violates the Eighth 

Amendment. We conclude it does not.  

If there is to be an end to solitary confinement of adolescents at Carson State Prison, it 

cannot come through judicial fiat under the guise of an Eighth Amendment ruling. An entire 

penal system dependent on the use of solitary confinement has developed based on prevailing 

understandings that its use was acceptable. If there is to be change in this area, the legislature and 

prison administrators must do the difficult work necessary to find other avenues to deal with the 

penological concerns currently requiring routine use of solitary confinement.  
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(Rose, J., dissenting) 

 

 The majority concludes neither social isolation nor lack of environmental stimulation 

constitutes deprivation of a basic human need and that even extreme psychological distress 

cannot be serious harm for purposes of the Eighth Amendment analysis. Considering the 

overwhelming empirical evidence about the destructive nature of solitary confinement and the 

dramatic changes in prevailing standards of decency, I cannot agree. While short-term use of 

solitary confinement for adult inmates does not per se violate the Eighth Amendment, the use of 

the SHU at Carson State Prison raises grave constitutional questions. Because I conclude that the 

Eighth Amendment prohibits prolonged solitary confinement and solitary confinement of 

adolescents except in emergent circumstances, I would reverse the decision of the district 

court—which dismissed Appellants’ claims out of hand—and remand for proceedings consistent 

with this opinion.  

I. The Eighth Amendment prohibits the prolonged use of solitary confinement. 

 

I conclude that the district court erred by concluding that prolonged (and often indefinite) 

solitary confinement does not rise to the level of cruel and unusual punishment. Because I 

conclude that Carson State Prison’s policies of putting inmates into the SHU for months and 

years (often in a manner that is, effectively, indefinite) causes a serious risk of devastating and 

irreversible psychological effects to those inmates, I would reverse the district court’s grant of 

summary judgment and remand for further proceedings.  

 The Eighth Amendment regulates both the formal sentences that may be imposed and the 

conditions under which prisoners must serve those sentences. Because solitary confinement is 

not part of the punishment to which a criminal defendant is sentenced, it is analyzed as a 

condition of confinement. “The Eighth Amendment does not mandate comfortable prisons, but it 
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does forbid inhumane conditions.” Anderson v. Colorado, 887 F. Supp. 2d 1133, 1138–39 (D. 

Colo. 2012). A condition of confinement violates the Eighth Amendment when it involves a 

deprivation that creates a substantial risk of serious harm to the inmates.  

The district court and the majority conclude that solitary confinement does not trigger 

Eighth Amendment protections because only deprivations of “basic human needs” are covered 

by the Eighth Amendment, and social isolation and lack of environmental stimulation do not, 

themselves, involve deprivation of a basic human need. I disagree. Both empirical literature and 

case law recognize these as basic human needs. 

Moreover, I also disagree with the majority’s holding that the class members have failed 

to show a substantial risk of serious harm. The majority’s reasoning has two parts (1) 

psychological harm is not enough to constitute serious harm; and (2) the evidence that solitary 

confinement causes serious harm is not strong enough. Both parts of this reasoning are flawed.  

First, the Eighth Amendment does protect against infliction of serious psychological 

harm. There is no justification for the majority’s conclusion that only physical, and not 

psychological, harm falls within the scope of the Eighth Amendment. Trying to draw a line 

between physical and psychological harm is a futile endeavor. “[S]olitary confinement rewires 

the prisoner's brain, physically changing the way the organ functions.” Grissom v. Roberts, 902 

F.3d 1162, 1176 (10th Cir. 2018). Indeed, “the absence of social interaction one experiences in 

prolonged isolation can result in the brain becoming as impaired as the brain of a person who has 

experienced a traumatic brain injury.” Angela A. Allen-Bell, Perception Profiling & Prolonged 

Solitary Confinement Viewed Through the Lens of the Angola 3 Case: When Prison Officials 

Become Judges, Judges Become Visually Challenged, and Justice Becomes Legally Blind, 39 

Hastings Const. L.Q. 763, 770 (2012). 
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 Second, the evidence adequately shows that prolonged solitary confinement causes 

serious psychological harm. It is past the time when courts can question the link between solitary 

confinement and psychological trauma. The empirical evidence supports, and indeed demands, a 

conclusion that prolonged solitary confinement causes psychological harm. The evidence before 

us is that “[n]o study of the effects of solitary or supermax-like confinement that lasted longer 

than 60 days failed to find evidence of negative psychological effects.” Br. for Professors & 

Practitioners of Psychology & Psychiatry as Amici Curiae in Support of Resp’t at 4, Wilkinson 

v. Austin, 545 U.S. 209 (2005) (No. 04-495); see also Leena Kurki & Norval Morris, The 

Purposes, Practices, and Problems of Supermax Prisons, 28 Crime & Just. 385 (2001) 

(evaluating studies and concluding that solitary confinement will have detrimental psychological 

effects unless it lasts only a short time). 

 And there is no doubt that, when talking about prolonged solitary confinement, the harm 

is sufficiently serious to trigger Eighth Amendment protection. The law recognizes that a 

condition may be constitutional over a short period but may become unconstitutional after long-

term exposure. It is well-established “that the length of confinement cannot be ignored in 

deciding whether confinement meets constitutional standards.”  Hutto v. Finney, 437 U.S. 678, 

686 (1978) (emphasis added). The Supreme Court has treated short-term solitary confinement 

different than prolonged, indefinite solitary confinement when determining what procedural 

protections must be in place. Wilkinson v. Austin, 545 U.S. 209, 223–24 (2005).  We also note 

that the Supreme Court in Hutto affirmed the power of federal courts to intervene to stop long-

term uses of solitary confinement based on the Eighth Amendment. 437 U.S. at 686. 

 Defendants argue that widespread societal reliance on solitary confinement, including 

long-term solitary confinement, precludes any finding that it violates the cruel-and-unusual 
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punishment standard of the Eighth Amendment. However, this misunderstands the role that past 

practice plays in the role of Eighth Amendment jurisprudence. It is true that solitary 

confinement, including long-term solitary confinement, has been used for hundreds of years. But 

this, of course, does not make it constitutional today. The “Eighth Amendment must draw its 

meaning from the evolving standards of decency that mark the progress of a maturing society.” 

Rhodes, 452 U.S. at 346. 

 The class members presented evidence and arguments showing that standards of decency 

have evolved to a point at which long-term solitary confinement is no longer constitutionally 

tolerable. Over the past few decades, the landscape on solitary confinement has changed 

dramatically. Led by empirical literature demonstrating the devastating effects of prolonged 

isolation and environmental-stimulus deprivation, the tide has turned against the use of 

prolonged solitary confinement. Courts in the United States have developed an increased 

awareness of the serious risks associated with prolonged solitary confinement. Justice Kennedy 

recognized the issues in a recent concurrence, emphasizing that a wholesale rethinking of the use 

of solitary confinement may be necessary. Davis v. Ayala, 135 S. Ct. 2187, 2208–09 (2015) 

(Kennedy, J., concurring). Justice Kennedy noted,  “[t]he human toll wrought” by the practice, 

how solitary “exact[s] a terrible price” on all people, and how solitary can bring all people “to 

the edge of madness, perhaps to madness itself.” Id. at 2209, 2210 (Kennedy, J., concurring).  

Spurred by this increasing awareness of the harms imposed by prolonged solitary confinement, 

courts in this country have started to chip away at the edges of the practice. See, e.g., Davenport 

v. DeRobertis, 844 F.2d 1310, 1316 (7th Cir. 1988) (noting “there is plenty of medical and 

psychological literature concerning the ill effects of solitary confinement”). The class members 

correctly point out that there is a trend in the recent case law, though not yet an overwhelming 
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one, toward recognizing constitutional limits on prolonged solitary confinement. See, e.g., Porter 

v. Clarke, 290 F. Supp. 3d 518, 528 (E.D. Va. 2018). 

 After summarily dismissing the class members’ arguments on harm, the majority turned 

to the favorite topic of every defendant in prison-related litigation: the deference owed to prison 

administrators’ assessments of penological interests. I believe the majority erred by putting 

undue emphasis on deference to penological needs, which is not appropriate in an Eighth 

Amendment case. There is no doubt that the task of operating a prison is genuinely difficult. 

Because of the complexity involved in prison administration, we give substantial deference to 

prison officials when evaluating most constitutional claims filed by prisoners. This is the lesson 

of Turner v. Safley, 482 U.S. 78 (1987). However, notably, this deference does not extend to 

Eighth Amendment claims. While there has been some uncertainty about how penal interests do 

factor into the Eighth Amendment analysis, Grenning v. Miller-Stout, 739 F.3d 1235, 1240 (9th 

Cir. 2014), the Supreme Court has held that the deferential test in Turner, for determining 

whether an inmate’s constitutional rights may be permissibly infringed does not apply to Eighth 

Amendment claims.  

Contrary to the majority’s conclusion, conditions of imprisonment may in fact be cruel 

and unusual punishment even though such conditions are imposed for plausible or reasonable 

administrative reasons. General claims about theoretical penal justifications for the use of 

prolonged solitary confinement cannot carry the day in the face of overwhelming evidence 

showing the devastating consequences of long-term solitary confinement.  If evidence of that 

kind of harm could be overcome at all, it would only be by evidence of a compelling penological 

need and a use of solitary confinement narrowly tailored to that need. Generic statements about 

safety concerns cannot justify widespread imposition of devastating and irreversible 
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psychological damage.  

The evidence here shows that the SHU policies at Carson State Prison raise grave 

concerns about the routine infliction of cruel and unusual punishment. Prison administrators can 

(and do) keep inmates in solitary confinement for months and years based only on remotes 

incidents of misconduct and/or general beliefs about the risks posed by these inmates. This 

prolonged solitary confinement often becomes, in reality, indefinite. Regardless of what 

procedural mechanisms might be in place, inmates in solitary confinement often have no 

substantive grounds for establishing their right to leave the SHU. Even “good behavior” in 

solitary confinement is often attributed to the effects of the confinement rather than to the 

individual. The prisoner therefore has no way to demonstrate that he has changed and is no 

longer unfit for return to the general population. This creates a self-fulfilling prophecy: solitary 

confinement is working and there is little an inmate can do to prove that return to the general 

population is appropriate. 

 The self-fulfilling prophecy has another side too. Overwhelming empirical evidence 

establishes that solitary confinement of adult prisoners leads to “various forms of stress-related, 

dysfunctional, and destructive behavior.” Craig Haney & Mona Lynch, Regulating Prisons of the 

Future: A Psychological Analysis of Supermax and Solitary Confinement, 23 N.Y.U. Rev. L. & 

Soc. Change 477, 525 (1997).  What this means is that, by putting prisoners in solitary 

confinement, prisons are actually increasing, not decreasing, the likelihood that the prisoners are 

unable to live successfully in the general prison population (and ultimately, for many of them, in 

the real world). 

 The majority’s broad deference to prison officials within the context of an Eighth 

Amendment claim undermines the very fabric of the Eighth Amendment. “Mechanical deference 
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to the findings of state prison officials in the context of the Eighth Amendment would reduce that 

provision to a nullity in precisely the context where it is most necessary. The ultimate duty of the 

federal court to order that conditions of state confinement be altered where necessary to 

eliminate cruel and unusual punishments is well established.”  Coleman v. Brown, 28 F. Supp. 3d 

1068, 1078 (E.D. Cal. 2014) (quoting Spain v. Procunier, 600 F.2d 198, 193–94 (9th Cir. 1979)). 

II. The Eighth Amendment prohibits the use of solitary confinement among 

adolescents when not justified by emergent circumstances.  

 

I now turn to the arguments of the subclass members that solitary confinement of 

adolescents, absent emergent circumstances, is a per se violation of the Eighth Amendment. The 

majority rejects this argument, concluding that the same penological interests that justify the 

imposition of solitary confinement on adults apply to adolescents in the same facilities. The 

majority also holds that there is no reason to treat adolescents differently when analyzing 

conditions-of-confinement claims. I disagree and would find that, absent a short-term exigency, 

solitary confinement of adolescents violates the Eighth Amendment’s prohibition on cruel and 

unusual punishment.  

As discussed above, the test for whether conditions of confinement violate the Eighth 

Amendment is whether the conditions pose a serious risk of substantial harm. Solitary 

confinement of adolescents, even for short periods, satisfies this test because it causes serious 

damage by inhibiting normal psychological development, with effects that are irreversible and 

may have substantial impacts later in life. 

The law recognizes compelling reasons for treating adolescents (even those tried as 

adults) differently when determining what kind of punishment is appropriate. Recognizing the 

unique development status of teenagers, the Supreme Court has recently drawn bright-line rules 

categorically prohibiting use of certain punishments.  Montgomery v. Louisiana, 136 S. Ct. 718, 



27 
 

732 (2016) (mandatory life without parole for adolescents violates Eighth Amendment); Roper v. 

Simmons, 543 U.S. 551 (2005). 

  Contrary to the majority’s assertion, the Supreme Court’s recognition of fundamental 

differences between adolescents and adults has not been limited, exclusively, to differences in 

culpability. See, e.g., Miller v. Alabama, 567 U.S. 460, 476 (2012) (observing that youth “is a 

moment and condition of life when a person may be most susceptible to influence and to 

psychological damage”).   Indeed, the Supreme Court has noted a “settled understanding that the 

differentiating characteristics of youth are universal.” J.D.B. v. North Carolina, 564 U.S. 261, 

2730 (2011). 

 Here, a bright-line rule is appropriate because considerable empirical evidence shows that 

even short-term solitary confinement of adolescents can have devastating effects. “[T]he still-

developing brains of [adolescents] face increased susceptibility to lasting damage from the 

imposition of solitary confinement.” V.W. by & through Williams v. Conway, 236 F. Supp. 3d 

554, 571 (N.D.N.Y. 2017).  “[I]n order to develop fully, the [adolescent] brain needs 

environmental stimuli and social interaction. Without such stimuli and interaction during this 

critical period, development will be substantially impaired.”  Anthony Giannetti, Comment, The 

Solitary Confinement of Juveniles in Adult Jails and Prisons: A Cruel and Unusual Punishment?, 

30 Buff. Pub. Int. L.J. 31, 46 (2012). 

Recognizing this limitation on the right to subject psychologically vulnerable adolescents 

to solitary confinement is consistent with decisions that have held using solitary confinement on 

mentally ill individuals—who are especially susceptible to the harshness of social isolation and 

lack of stimulation—violates the Eighth Amendment.  See, e.g., Madrid v. Gomez, 889 F. Supp. 

1146, 1264 (N.D. Cal. 1995) (placement of mentally ill inmates in segregation is cruel and 
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unusual punishment). 

In addition to this a substantial likelihood of causing serious psychological harm, the 

evidence also shows a trend, around the world, toward eliminating solitary confinement of all 

adolescents. In other words, there is evidence that the evolving standards of decency have 

evolved toward a place where solitary confinement of adolescents is no longer constitutionally 

tolerable. Recently, the Federal Bureau of Prisons ended the practice of allowing solitary 

confinement for adolescents.  V.W., 236 F. Supp. 3d at 571.  Several states had followed suit. 

Moreover, customary international law—which the Supreme Court has acknowledged is relevant 

to the Eighth Amendment analysis—prohibits use of solitary confinement on adolescents. For 

example, United Nations Special Rapporteur on Torture has called for a global ban on the 

solitary confinement of children under eighteen.  Juan E. Mendez, Interim Report of Special 

Rapporteur of the Human Rights Council on Torture, and Other Cruel, Inhuman or Degrading 

Treatment or Punishment, U.N. Doc. A/66/268 (Aug. 5, 2011), available at https://documents-

dds-ny.un.org/doc/UNDOC/GEN/N11/445/70/PDF/N1144570.pdf?OpenElement. 

Defendants argue that a categorical ban on use of solitary confinement on adolescents 

would create intolerable risks by handicapping prison administrators from responding 

appropriately to emergent circumstances. There may well be certain extenuating circumstances 

that would justify use of short-term solitary confinement on adolescents. But these exceptional 

circumstances do not justify deference to policies that, on their face, sanction widespread use of 

solitary confinement among adolescents for minor rule violations and based on non-emergent 

penal considerations. The Court need not decide the exact contours of what would count as an 

exigency to determine that the exception must remain the exception and cannot swallow up the 

rule.  
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And Defendants’ generic statements about the devastating effects of taking away their 

tool of solitary confinement are unpersuasive in light of the substantial success that states had 

had eliminating widespread solitary confinement of adolescents. Particularly instructive is the 

case of S.H. v. Reed where plaintiffs filed suit challenging the use of solitary confinement in 

Ohio’s Department of Youth Services (DYS) facilities. After reaching a settlement, the Ohio 

DYS made substantial changes in the use of solitary confinement on adolescents with excellent 

results:  “the number of hours kids spent in solitary dropped by 92%” and the number of violent 

incidents decreased by 24% at the same time.”  Fettig, supra, at 789. 

A determination that placement of adolescents in the SHU does not, of course, mean that 

all adolescents must be placed in conditions exactly equivalent to the conditions in Carson State 

Prison’s general population unit. It could be that modifications to the SHU to avoid the extreme 

and unnecessary isolation and environmental-stimulation deprivation would be enough to avoid 

the imposition of serious psychological harm. The majority’s claim that the sky would fall if the 

Eighth Amendment were applied to prohibit placement of adolescent inmates in the SHU ignores 

the myriad of ways that a prison could decrease isolation and increase environmental stimulation 

for adolescent inmates, many of which would not pose any risk to inmate or guard safety. While 

courts should not micromanage prisons, it is our obligation to identify when the decisions prison 

administrators have made constitute cruel and unusual punishment. The precise choice of how to 

fix that constitutional deficiency should be left to prison administrators, but the Constitution does 

not permit us to defer to their generalizations about implementation difficulties when 

constitutionally protected interests are on the line.  

CONCLUSION 

 

 The majority holds that the Constitution permits widespread, routine use of solitary 
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confinement, despite overwhelming evidence of the psychic toll it takes. I cannot agree. I would 

reverse and remand this case back to the district court for further proceedings based on a holding 

that the Eighth Amendment imposes sharp limits on a state’s ability to use this psychologically 

destructive method of confinement. I dissent. 
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THE SUPREME COURT OF THE UNITED STATES 

OCTOBER 2018 TERM 

 

    

 

Stephen Marshall, et al.,  

Petitioners, 

          18-2323 

v. 

 

Winston Taylor and Brett Jones,  

Respondents.   

 

ORDER GRANTING CERTIORARI 

 

 The petition for writ of certiorari is granted. The parties are directed to address the 

following questions:  

 

1. Whether prolonged social isolation and lack of environmental stimulation, violates the 

Constitution’s prohibition against cruel and unusual punishment.  

 

2. Whether use of solitary confinement on adolescents tried and convicted as adults, when 

not in response to immediate exigencies, violates the Constitution’s prohibition against 

cruel and unusual punishment.  


